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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

FRANKLIN CARL HODGE, )
Plaintiff, %
VS. g Case No. CIV-10-1283-D
BRANDON KEENE,et al., ))
Defendants. : )
ORDER

Before the Court are Defendant Brandon KegQualified Immunity Motion for Summary
Judgment [Doc. No. 41] and Defendant City of Norman’s Motion for Summary Judgment [Doc.
No. 42], filed pursuant to Fed. R. Civ. P. 56edde, a police officer, and the City of Norman,
Oklahoma, his employer, seek judgment as a matter of law that they are not liable to Plaintiff
Franklin Carl Hodge on his claims for damages under 42 U.S.C. § 1983 and state law, based on
allegations he was subjected to excessive foremiation of the Fourth Amendment. The Motion
is fully briefed and at issue.

Undisputed Facts?

Plaintiff was a resident of Norman, Oktama, on December 18, 2009, when he was shot

by Officer Keene while the two men were rumpiin early morning darkness through a field

adjacent to Plaintiff's houselhe relevant events began with a 911 telephone call to the Norman

! This statement includes material facts presented by both parties that are supported as required by
Fed. R. Civ. P. 56(c)(1). Plaintiff presents a statd¢rmokfacts that is largely unsupported by citations to the
record; Officer Keene’s statement of facts relies, m, ga allegations in Plaintiff's pleadings, particularly
a reply in which Plaintiff responds to the defensgualified immunity asserted in Officer Keene's Answer.
If a party has asserted a fact, or asserted that a fact is disputed, but has failed to provide necessary support,
the assertion is disregarded. All facts areestat the light most favorable to Plaintiff.
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Police Department made by Plaintiff at approxirya#30 a.m. Plaintiff informed the dispatcher
that a suicide was “about to happen” at 329 Dnive (Plaintiff's residence), and indicated he
wanted “suicide by cop.’SeeDef. Keene’s Answer, Ex. 1 [Doc. No. 19-1] (conventionally filed
CD), audio recording of 911 CalPRlaintiff terminated the call after saying, “let’s get it oid” A
return call by the dispatcher resulted in a teleplooneersation with Mistidodge, Plaintiff’s wife,
in which Mrs. Hodge stated that Plaintiffas “very drunk,” brandishing a knife, upset about
wrecking their car “about 30 minutes agotida“‘going to have the cops kill him.Id., audio
recording of Return Call. Mrs. Hodge told thispatcher that Plaintiff was outside their house,
crossing a backyard fence and moving into a field behind the hddseShe gave a physical
description of Plaintiff, stated he did not havirearm, and informed police that he was “mentally
ill.” Id. Specifically, Mrs. Hodge stated that Ptdfrhad “bipolar disorder and PTSD” and was not
taking prescribed medicationd.

Several Norman police officers responded to the dispatcher’s request for assistance at
329 Orr Drive. The officers began searching faiflff, supplied with the information provided
by Mrs. Hodge. The search encompassed the fiefth of Plaintiff’'s residence and surrounding
areas; a property adjacent to the field contained a bus barn for Norman Public Schools. During the
search, the officers were assisted by a helicaperated by the Oklahoma City Police Department,
known as Air-One, which was equipped with an “RLhight vision system. This system includes
a thermal imaging camera that detects heat, and allows a viewer to see black-and-white images of

objects that produce heat; it automatically recdindsvisual images, and can record the viewer’s



audio responses. The FLIR video of relevant &s/srcontained in the case record, and its accuracy
is undisputed. All parties rely on it for summary judgment purposes.

The video shows that the operators of Air-@e¢ected an unidentified heat source near a
tree that was located by a fence separating theeffign the bus barn. Two police officers, Jeremy
Sterling and Joshua Zoller, were near the heat source and moved toward it. As they approached,
Officer Sterling was able to illuminate a persging on the ground beneath the tree. Although the
parties agree that the officers yelled commands to the subject, they disagree about what was said,
and, particularly, whether the aféirs identified themselves as pelmen. Itis undisputed, however,
that the subject stood up and beganning in a southeasterly éation, which was away from the
approaching officers and generally toward Plaintiff's house.

Officer Keene heard the radio transmissidiedween other officers, and believed the
unidentified heat source was Plaintiff. At the tir@éficer Keene was in the backyard of Plaintiff's
residence. Upon hearing a heat source hadlbeated, Officer Keene climbed over the fence and
into the field, knowing Officers Sterling and Zolleere on the opposite side of the field near the
bus barn. While climbing the fence, Officer Kedreard that Officer Zoller had spotted a person
lying on the ground. Responding to a transmis$iom Officer Zoller, Officer Keene began
running toward the position of Officers Stadi and Zoller. The area around the tree was
illuminated by light from Air-One, but the @& in which Officer Keene was running was not

illuminated. By Officer Keene’s account, Plafihsuddenly “popped out of no where” and “was



running straight for [Officer Keene].Seekeene Aff., Ex. A [Doc. No. 41-2] atBPlaintiff does
not deny running in the direction Offficer Keene, but denies ir@ended to approach or threaten
Officer Keene; Plaintiff maintains he was mgreunning toward his house, could not see Officer
Keene in the darkness, and did not know Officer Keene was tBeetiodge Aff., 1 7-8.

The FLIR video shows that Plaintiff's patbak him directly towardfficer Keene. It
further reflects that Officer Keene took severapstbackward but Plaintiff continued to advance,
and that Plaintiff was still advancing immedigtbefore falling to the ground, presumably because
Officer Keene fired his weapon. Also, consisteithvdfficer Keene’s version of events, Plaintiff
slightly altered his path in what might have appddo Officer Keene to ken attempt to physically
engage the officer. Therefore, while Plaintiff aifgs to dispute these facts, the Court finds that
Plaintiff's assertions do not cresd genuine dispute regarding the events leading up to the shooting.
SeeThomas v. Durastantt07 F.3d 655, 666 (10th Cir. 2010) éatfclearly shown by a videotape
of the incident cannot be disputesgg also Scott v. Harti§50 U.S. 372, 380-81 (2007) (facts must
be viewed “in the light depicted by the videotape” of the events).

Plaintiff contends a scene diagram generated during the subsequent police investigation
shows he was not approaching Officer Keene wheshots were fired buhstead, had already run
past him.SeePl.’s Resp. Def. Keene’s Mot., Ex. 3 [Dd¢o. 50-3]. However, the diagram reflects
the location where Plaintiff fell and where Offidéeene was located when the shots were fired,

rather than their positions immediately before Officer Keene discharged his weapon. The FLIR

2 Officer Keene attests that an interview regmmerated during the ensuing police investigation
reflects a true and accurate account of events. Plailstb relies on this interview report to support facts
favorable to him. Consequently, the Court ateépe report as appropriate for consideration.
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video better depicts the sequence of events. Hugaln does reflect a distance between Plaintiff’s
body and several shell casings that is generalhsistent with Officer Keene’s estimate of his
distance from Plaintiff when the shots were fir@dficer Keene estimated they were approximately
25 feet apart when he fired hissti shot. Plaintiff does not dispute this estimate but focuses on the
fact that he was not brandishing his knife or lunging at Officer Keene from a close distance. Itis
undisputed that the officers later determined Plaintiff was unarmed at the time of the shooting; his
knife was found in the grass near the tree where they had first spotted him.

By the Complaint, Plaintiff seeks to recover compensatory and punitive damages from
Officer Keene under 42 U.S.C. § 1983 for allegedatiohs of Plaintiff's Fourth Amendment right
to be protected from a use of excessive férepecifically, Plaintiff clains that Officer Keene used
deadly force without justification, resulting in physiead emotional injuries. Plaintiff also asserts
state law claims against Officer Keene of negjige, assault with a dangerous weapon, and battery.
As to the City, Plaintiff seeks to impose municipal liability for Officer Keene’s actions under § 1983
due to the City’s alleged failute train its police officers, andéhexistence of a policy or custom
of deliberate indifference to its officers’ use @adlly force against city selents. Plaintiff also

asserts that the City is liable under state lawCfficer Keene’s negligdérconduct and for its own

3 Plaintiff initially claimed the Fourth, Fifth, Eighth, and Fourteenth Amendments were violated by
Officer Keene’s conduct. In response to a motion for partial dismissal, however, Plaintiff conceded the Fifth
and Eighth Amendments do not apply. In ruling omtingion, the Court determined the Complaint alleged
a Fourth Amendment excessive force claim, asdthiised Plaintiff's claim under the Due Process Clause
of the Fourteenth AmendmengeeOrder of May 2, 2011 [Doc. No. 15], at 4. The dismissal was without
prejudice to Plaintiff's right to seek leave to amendafranted by further factual developments in the case.
See idat 4, n.1. Plaintiff made no such request, but proceeded only under the Fourth Amendment.
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negligence with regard to training and supeovisof police officers and adopting sufficient law
enforcement policies.

By the motions regarding Plaintiff's § 1983 claims, Officer Keene contends summary
judgment is proper because 1) no constitutionahtimh occurred, and 2) he is entitled to qualified
immunity from suit; and the Citgontends summary judgment should be granted because 1) no
constitutional violation occurred, and 2) no basrsmhainicipal liability can be established. As to
state law claims, Officer Keene contends tuaduct was protected by statute and he is immune
from liability; the City contends Officer Keene&enduct was justified and thus protected by statute,
and that its alleged negligence with regarddopting and enforcing adequate policies is exempt
from liability under the Governmental Tort Claims Act, Okla. Stat. tit. 51, S&e1S&q

Standard of Decision

Summary judgment is proper “if the movatios/s there is no genuine issue as to any
material fact and the movant is entitled to judgh@na matter of law.” Fed. R. Civ. P. 56(a). A
material fact is one that “might affecetoutcome of the suit under the governing lariderson
v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986). An issue isgjee if the evidence is such that
a reasonable jury could return a verdict for either pafty.at 255. All facts and reasonable
inferences must be viewed in the lighost favorable to the nonmoving partg. If a party who
would bear the burden of proof at trial lacks suéint evidence on an essi@helement of a claim,
then all other factual issues concerning the claim become immateeiatex Corp. v. Catretd77

U.S. 317, 322 (1986).



The movant bears the initial burden of demonstrating the absence of a dispute of material fact
warranting summary judgmenCelotex 477 U.S. at 322-23. If theawant carries this burden, the
nonmovant must then go beyond the pleadings “aet forth specific facts” that would be
admissible in evidence and th&iosv a genuine issue for triaSeeAnderson 477 U.S. at 248;
Celotex 477 U.S. at 324Adler v. Wal-Mart Stores, Incl44 F.3d 664, 671 (10th Cir. 1998). “To
accomplish this, the facts must be identified dgnmence to affidavits, deposition transcripts, or
specific exhibits incorporated thereirAtller, 144 F.3d at 67 kee alsd-ed. R. Civ. P. 56(c)(1)(A).

“The court need consider only the cited materials,may consider other materials in the record.”
SeeFed. R. Civ. P. 56(c)(3see also Adlerl44 F.3d at 672. The Court’s inquiry is whether the
facts and evidence identified by the parties presesufficient disagreement to require submission
to a jury or whether it is so one-sided tbaé party must prevail as a matter of lavriderson477
U.S. at 251-52.

Discussion
A. Civil Rights Claims Under § 1983

To establish a § 1983 claim against an individigéendant asserting the defense of qualified
immunity, Plaintiff must show facts that “malout a violation of aconstitutional right” and
demonstrate that “the right at issue was ‘clearly established’ at the time of defendant’s alleged
misconduct.”See Pearson v. Callahgsb5 U.S. 223, 231 (200%ee also Saucier v. Ka&33 U.S.

194, 201 (2001). The alleged deprivation in this case is the violation of a citizen’s right under the

Fourth Amendment not to be unreasonably seized through the use of excessive or deadly force.



To establish a § 1983 claim against a munidigaPlaintiff must establish both that a
constitutional violation occurrednd that an unconstitutional policy or municipal act caused the
violation. In this case, the City’s allegedly unconstitutional policy or conduct was inadequate
training of police officers regandg confrontations involving mentally ill citizens. If an inadequate
training program is established, “8 1983 provides for the imposition of liability where there exists
an ‘affirmative’ or ‘direct causal’ link between a municipal person’s adoption or implementation of
a policy and a deprivation of federally protected righBotds v. RichardsqQit14 F.3d 1185, 1202
(10th Cir. 2010)cert. denied131 S. Ct. 2150 (2011).

1. Individual Liability Under § 1983

A Fourth Amendment claim of excessivedeis governed by an “objective reasonableness”
standard.See Scott v. Harrj$50 U.S. 372, 381 (200Bee also Porro v. Barng624 F.3d 1322,
1325 (10th Cir. 2010 ordova v. Aragons69 F.3d 1183, 1188 (10th Cir. 2009). When governed
by the Fourth Amendment, even a use of tefmice is analyzed under this standasse Graham
v. Connor 490 U.S. 386, 395 (1989). According to the Supreme Court,

Determining whether the force used to effect a particular seizure is “reasonable”

under the Fourth Amendment requires a careful balancing of the nature and quality

of the intrusion on the individual’'s Fourth Amendment interests against the

countervailing governmental interests at stake. . . . Because the test of reasonableness

under the Fourth Amendment is not capatfigrecise definition or mechanical
application, however, its proper applicatioguaes careful attention to the facts and
circumstances of each particular case, including the severity of the crime at issue,
whether the suspect poses an immediate ttoehé safety of the officers or others,

and whether he is actively resisting arrest or attempting to evade arrest by flight.

Id. at 396 (quotations omitted). The reasonableness inquiry is an objective one, taking into account

the facts and circumstances confronting the police officers at the moment:



The “reasonableness” of a particular use of force must be judged from the

perspective of a reasonable officer on tteng, rather than with the 20/20 vision of

hindsight. . . . The calculus of reasblemess must embody allowance for the fact

that police officers are often force make split-second judgments — in

circumstances that are tense, uncertama, rapidly evolving — about the amount of

force that is necessary in a particular situation.

Id. at 396-97.

“The use of deadly force rsot unlawful if a reasonable officer would have had probable
cause to believe that there was a threatdse physical harm to himself or othersThomas v.
Durastantj 607 F.3d 655, 664 (10th Cir. 20168ge also Thomson v. Salt Lake Coub84 F.3d
1304, 1313 (10th Cir. 2009%state of Larsen ex rel. Sturdivan v. Mt 1 F.3d 1255, 1260 (10th
Cir. 2008). In circumstances like those presented in this case, where law enforcement officers
encounter suicidal or mentally ill persons who are not suspected of a crime, federal courts have
considered “a number of non-exclusive factorsesghinclude (1) whether the officers ordered the
suspect to drop his weapon, and the suspeatplance with police commands; (2) whether any
hostile motions were made with the weapon towards the officers; (3) the distance separating the
officers and the suspect; and (4) the manifest intentions of the sudpsitté of Larserb11 F.3d
at 1260;see also Thomspb84 F.3d at 1314. An important aspect of the inquiry “is ‘whether the
officers were in danger at the precise moment that they used forberfison584 F.3d at 1315
(quotingPhillips v. James422 F.3d 1075, 1083 (10th Cir. 2005)). Although “the precise moment
of the shot is a critical factor, . the tense, uncertain, and rapidlolving events leading up to that

moment [are] extremely relevant in the totality of the circumstances approdciit1318 (internal

guotations omitted).



Applying these standards in this case, Rifhiimust establish that Officer Keene’s use of
deadly force was not objectively reasonable utldercircumstances facing Officer Keene at the
time of the shooting. Plaintiff argues that consideration of the record viewed in the light most
favorable to him, as required by Rule 56, compels a conclusion that genuine disputes of material
facts preclude summary judgment. Plaintiff contends reasonable minds could differ concerning:
1) whether Officer Keene’s use of deadly fonaes objectively reasonabland 2) whether Officer
Keene created a need to use deadly force. Wteb@intention is argued from Plaintiff's perspective,
that is, an allegedly unprovoked shooting of arroneal man who was not a criminal suspect while
he was running alone through a field, attemptinguade individuals who had confronted him
without identifying themselves as police officeRlaintiff's argument regarding the second issue
is based on cases, suchpdlen v. City of Muskogeé& 19 F.3d 837 (10th Cir. 1997), involving uses
of deadly force by police officers confronting suedidr mentally ill individuals, in which the court
of appeals has considered not only “whether diifieers] believed they were in danger at the time
but also whether their ‘own reckless or deldierconduct during the seizure unreasonably created
the need to use such forceSee Thomsom84 F.3d at 1320 (quotirjlen, 119 F.3d at 840).

In considering the first question, the Coigtconstrained by the undisputed facts and
“plaintiff’'s version of the facts, indar as it is supported by the recordseée Thomso®84 F.3d at
1318; see alsBcott 550 U.S. at 380. In this case, the updied facts are that Officer Keene was
informed that police officers were looking fomeentally ill, drunken man armed with a knife, with
an expressed desire for “suiciogcop.” Officer Keene wasinning in darkness through a field in

which he believed the man had been sighted, responding to a call for assistance by other officers.
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The time frame during which the critical evenengpired was very short, as shown by the FLIR
video. Unknown to Plaintiff and Officer Keerlbey were running towards each other, until Officer
Keene suddenly saw Plaintiff “pop” into viewofn the darkness. Officer Keene perceived an
immediate threat and responded in a manner designerotect himself tm what he reasonably
believed to be a drunken, mentally ill individwgdproaching him with a knife at a running pace.
The facts argued by Plaintiff — tha was actually unarmed and trying to return to his house — were
not known to Officer Keene. Further, other altgives argued by Plaintiff as reasonable responses,
such as issuing verbal commands, lack factupport in the record; nothing suggests that Officer
Keene had other means to avert the threat under the rapidly evolving circumstances gresented.
Turning to the second issue of whetkdficer Keene by his own conduct unreasonably
created the need to use deadlgéthe Court agrees with Plaintiffat this issue is appropriate for
consideration under the totality of circumstas approach of the Fourth Amendmesge Thomas
607 F.3d at 667Thomson548 F.3d at 132&ee also Medina v. Cragrd52 F.3d 1124, 1132 (10th
Cir. 2001). The Tenth Circuit has made clear, éasv, that in order to considered unreasonable
conduct contributing to an excessive use of fditbe, conduct arguably creating the need for force
must be immediately connected to the seizure arsd rise to the level of recklessness, rather than

negligence.”See Meding252 F.3d at 113Z%ee also Thomspb84 F.3d at 1320.

* When asked during the subsequent inveitigavhether he made any commands, Officer Keene
stated that “he ‘didn’t have time.’SeeKeene Aff., Ex. A [Doc. No. 41-2] at 8. Officer Keene also stated
that “the only flashlight he had was the one onghis,” that he was running with “his gun ‘out’ but not
‘pointed’,” and that “it was only after he first obsetvbe subject running towards him that he ‘pointed’ the
weapon at the subject and activated the ligBee idat 9. In his factual statement, Plaintiff also notes that
the audio response by the OCPD officer viewindRhkR images assumed that thespect had been “tased,”
but Plaintiff admits that the basis for this assumpis unknown. Nothing in the record suggests Officer
Keene had access to a taser device or any defensive weapon other than his firearm.
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To demonstrate reckless conduct by Officer KePraantiff relies on some of the same facts
argued with regard to the first issue — ttied police officers acted unreasonably in pursuing a
suicidal person who was not a crimisakpect and posed no threat of haBeePl.’s Resp. Def.
Keene’s Mot. [Doc. No. 50] at 188. With respect to Officer Keene, however, Plaintiff relies only
on “Officer Keene’s conduct of climbing the feraed running towards [Plaintiff] in a dark area
without making any verbal commandsSee idat 14-15, 17. In light of the undisputed fact that
Officer Keene was responding to another offiged running toward the tree illuminated by the
helicopter’s spotlight, without knowing that Plaffitvas running directly at him in the dark field,
the Court finds that Plaintiff has failed tdentify any conduct by Officer Keene immediately
connected to the shooting that could be characterized as reckless.

In summary, although Plaintiff correctly argues that Rule 56 requires all reasonable
inferences to be drawn in his favor, “facts must be viewed in the light most favorable to the
nonmoving party only if there is a ‘gema’ dispute as to those factsSee Scott50 U.S. at 380.
Further, to support summary judgment, Rule 56 requires “that therege@muimessue oimaterial
fact.” Id. (internal quotation omitted; emphasis supplie®aot). “Once the relevant facts are
determined with all reasonable inferences drawfavor of the non-moving party at the summary
judgment stage, ‘whether [the suspect’s] actions hiaea to the level warranting deadly force . . .
is a pure question of law.Cordova v. Aragoyb69 F.3d 1183, 1183, 1188 (10th Cir. 2009) (quoting
Scotf 550 U.S. at 381 n.8, in which the Supreme Couptersized that inferences were to be drawn
“in favor of the non-moving partyp the extent supportable by the recofeimphasis in original));

see also Medina252 F.3d at 1131 (“Whether the cfrs acted reasonably, however, iegal
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determination in the absence of disputed netéacts.”) (emphasis in original). I8cott the
Supreme Court considered the videotape ofgh-Bpeed car chase, and had “little difficulty in
concluding it was reasonable” for a police officer to end the chase by ramming the bumper of his
car into the suspect’s vehicl&cott 550 U.S. at 384. Similarly, ithis case, viewing the FLIR
video and considering the undisputed facts, theroncludes it was reasonable for Officer Keene

to discharge his firearm at Plaintiff undee tbircumstances immediately confronting Rim.

For these reasons, the Court finds that PRaimais failed to demonsite that Officer Keene
violated Plaintiff's Fourth Amendment rights ltlye excessive use of force and, therefore, that
Plaintiff has failed to overcomeffiter Keene’s qualified immunity defense. Thus, Officer Keene
is entitled to summary judgment on Plaintiff’'s § 1983 claim.

2. Municipal Liability Under § 1983

As stated above, Plaintiff seeks to imp8&sEO83 liability on the City for the conduct of its
police officers toward him based on “inadequatdagk of training regarding the approach of
suicidal persons.”SeePl.’s Resp. Def. City’s Mot. [DodNo. 52] at 10. lis well established,
however, that “even if it could be said thatgtCity’s] policies, training, and supervision were
unconstitutional, the City cannot be held liable where, as here, the officers did not commit a
constitutional violation.”See Trigalet v. City of Tuls239 F.3d 1150, 1155-5&@th Cir. 2001);

see also City of Los Angeles v. Helkr5 U.S. 796, 799 (198@Ylyers v. Oklahoma County Bd.

®> In the light of 20/20 hindsightind with the benefit of cool reflection, the events of the night in
guestion, including the ultimate result of the shootinglaintiff and his injuries, were a series of unfortunate
occurrences that created a “perfect storm” of circantss ripe with the potential to end badly. But, as
stated, the legal standard to be applied to the fertsdoes not allow the Court to view the events from a
safe distance and engage in second-guessing regardicantihect of the officer at the scene, nor should it.
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of County Comm'ts151 F.3d 1313, 1316 (10th Cir. 1998) (citing “tHeller rule” as well
established). Because Plaintiff has failed taldgsh a constitutional violation, the City cannot be
held liable under § 1983 for the injuries Officer Keene inflicted on Plaintiff. Therefore, the City is
also entitled to summary judgment on Plaintiff's § 1983 claim.
B. State Tort Claims

1. Individual Liability

Plaintiff alleges in his Complaint, and doest dispute in his summary judgment response,
that Officer Keene’s allegedly tortious actiamsre committed while he was acting within the scope
of his employment as a Norman police officéeeCompl. [Doc. No. 1], 1 25; Pl.’'s Resp. Def.
Keene's Mot. [Doc. No. 50] at 10 (“Defendafene’s LCvR56.1 Statement numbers 15 and 16
are not disputed.”). Accordingly, Officer Keelsammune from tort liability by operation of the
Governmental Tort Claims Aatyhich provides for exclusive liability of a political subdivision for
the torts of its officers or employees acting witthe scope of their office or employmeree
Okla. Stat. tit. 51, § 153%ee also Shephard v. CompSource Oklah@d8 P.3d288, 294 (Okla.
2009). The Act expressly provides that all pubhaployees acting within the scope of employment
“shall be immune from liability for torts.SeeOkla. Stat. tit. 51, § 152.%ee also id§ 163(C) (“In
no instance shall an employee of the state btigad subdivision acting within the scope of his
employment be named as defendant . . . .”). Thus, Plaintiff cannot sue Officer Keene for any tort

he may have committed while performing his duties as a police officer.
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2. Municipal Liability

The Complaint alleges both that the Cityiable for the negligencef Officer Keene and
that the City is liable for its own negligence iflif to train police officers, failing to enforce state
laws and departmental regulations regardiregptoper use of force by police officers, failing to
discipline officers who have used excessivedoadopting a policy permitting such constitutional
violations to occur, or failing to establish an qdate system or policy to prevent such violations.

a. Officer Keene’s Conduct

Regarding the alleged negligence of Officereiie, the City invokes a statutory defense to
criminal liability that protects police officers whoaudeadly force in the performance of their duties
if the officer “reasonably believesdhuse of force is necessary to protect himself or others from the
infliction of serious bodily harm.SeeOkla. Stat. tit. 21, 8 732(3). hesponse, Plaintiff argues that
the reasonableness of Officer Keene’s conduesegmits a question of fact and, thus, summary
judgment is inappropriate.

The Court is bound in its application of state law by decisions of the Oklahoma Supreme
Court. See Johnson v. Riddi@05 F.3d 1107, 1118 (10th Cir. 2002). the extent the City relies
on a state criminal statute defining justifiable hadde to immunize Officer Keene from civil tort
liability, the Court is guided by the Oklahomapgseme Court’s holding that a similar criminal
statute defining self defense provides policeceffs with a privilege, “sometimes conceptualized
as providing a qualified immunity,” that constituseslefense to liability rather than an immunity

from suit. See Morales v. City of Oklahoma Ci&30 P.3d 869, 877-78 (Okla. 2010). The supreme
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court further determined iMoralesthe standard of care applicabdea police officer in a civil suit
by an arrestee:

A police officer’s duty [of care] . . . is tase only such force in making an arrest as

a reasonably prudent policH#ioer would use in light othe objective circumstances

confronting the officer at the time ofdharrest. In applying this standard, an

officer’s subjective mistake of fact is itexant, including whether he (she) is acting

in good faith or bad. The question isetther the objective facts support the degree

of force employed.

Among the factors that may be considered in evaluating the objective
reasonableness of an officer’s use of foncemaking an arrest are: (1) the severity

of the crime of which the arresteesigspected; (2) whether the suspect poses an

immediate threat to the safety of the officers or others, (3) whether the suspect is

actively resisting arrest or attemptingeteade arrest; (4) the known character of the

arrestee; (5) the existence of alternatethods of accomplishing the arrest; (6) the

physical size, strength and weaponry of tieers compared to those of the suspect;

and (7) the exigency of the moment.

Id. at 880 (footnotes omitted). The court expressited that the “objective reasonableness test”
established by its pronouncement “is like that employed by the United States Supreme Court in
81983 civil rights claims of excessive force,’haltigh “the ultimate inquiries differ,” and the court
explained that the list of possible considerations was not exhaustive but intended to embody “a
totality-of-circumstances” approaclsee idn.47-n.48.

In Morales the Oklahoma Supreme Court rejected the municipality’s argument that “the
objective reasonableness standard applicable togoadie of force creates a fixed standard of care
that may be applied by the court without a jurid” at 880-81. The court also rejected an argument
that summary judgment was appropriate in that case because the evidence permitted only one

reasonable conclusion regarding the police officer’'s negligence. The case involved a school security

officer’s use of force against a middle schoabgint fighting with andter student. The 275-pound
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officer attempting to stop the fight allegediged all of his weight to hold a 110-pound female
student against a wall in a manner that squebeedeft hand and broke her wrist. The court
observed that the record did not address proper restraint and arrest techniques or available
alternatives to subdue the studeBee idat 881-82. On the record presented, the court concluded
that “triable issues are present and preclude summary judgmenat 881.

In this case, the relevant facts are undisguand the objective reasonableness of Officer
Keene’s reaction to the circumstances confrontiing has been determined in the context of the
Court’s ruling on Plaintiff’'s 8 1983 claim againstrhi Under these circumstances, the Court finds
that the summary judgment record permits arlg reasonable conclusion, which is, that Officer
Keene acted reasonably by using his firearm ferdehimself from an immediate risk of serious
physical harm.

Further, Plaintiff correctly observes that tb&se does not involve a police officer’'s conduct
in arresting a criminal suspect. Unlierales Officer Keene was responding to an emergency call
from a suicidal and drunken individual, and assisother officers in attempting to prevent harm
to Plaintiff or others. Accordingly, Plaifits claim based on Officer Keene’s conduct seeks to
impose liability on the City for the manner in ih Officer Keene provided protective services.
The Act provides a statutory exemption for aslar claim that results from “the method of
providing, police, law enforcement or fire prdiea.” Okla. Sat. tit. 51, § 155(6) The state
supreme court has held that “protection” sdperative word and thus “a governmental subdivision
is not liable for deficiency of protective sezgs extended by its police, law enforcement or fire

fighting components.”Salazar v. City of Oklahoma Cjt976 P.2d 1056, 1066 (Okla. 1998¢e
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Schmidt v. Grady Count943 P.2d 595, 598 (Okla. 1997) (holdihgt 8 155(6) applies to acts of
employees engaged “in taking into protective custody and transporting a person’to jail).

Like the officer inSchmidt Officer Keene was not dealing “with an arrestee but with a
person in need of protection from harming [him]self or othef®ge Salaza976 P.2d at 1067.
Under circumstances where a law enforceméintes has allegedly used excessive force while
attempting to take custody of an armed, suicidal individual, the Tenth Circuit has held that § 155(6)
immunizes the political subdivision from liabilitysee Myers v. Oklahoma County Bd. of County
Comm'rs 151 F.3d 1313, 1321 (10th Cir. 1998¢e also Samuel v. City of Broken Arr@ase
No. 11-5166, 2012 WL 6634590, *4 (10th Cir. Dec. 21, 2012) (police officers responding to a
domestic violence call were carrying out a police protection function and immunity agplied).
Therefore, the City is exemptom liability for Officer Keene’s conduct in the provision of
protective services.

For these reasons, the City is entitled to summary judgment on Plaintiff’s tort claim against
it based on Officer Keene’s alleged torts.

b. Municipal Conduct

Regarding alleged deficiencies in the City’s police training practices and departmental

policies, the City invokes a statutory exeroptfrom liability under § 155(4), which provides that

a political subdivision shall not béble for a loss or claim that results from: “Adoption or

® In rejecting the applicability of § 155(6) Morales the court noted thaBalazarexpressly
distinguished the negligent performance of a law enforcement functions from a “deficiency in providing
protective services.'See Morales230 P.3d at 876.

" Unpublished opinion cited pursuant to FRdApp. P. 32.1(a) and 10th Cir. R. 32.1.

18



enforcement of or failure to adopt or enforce a law, whether valid or invalid, including, but not
limited to, any statute, charter provision, ordio@rresolution, rule, regulation or written policy.”
Okla. Stat. tit. 51, 8§ 155(4). Iesponse, Plaintiffsserts that the Oklahoma Supreme Court has
expressly rejected the position that this provisiothorizes “a blanket immunity to a municipality

for claims arising from law enforcementSee Morales230 P.3d at 875.

Unlike Morales however, Plaintiff's claim that theit@ failed to adopt or enforce adequate
police policies is not simply a claim arising fréaw enforcement. The Oklahoma Supreme Court
has expressly held that “[t]i#&tate and its political subdivisions enjoy immunity for the choice to
adopt or enforce a law, the formulation af/lanforcement policy, and the method by which policy
is implemented.”See State ex rel. Oklahoma Dep’t of Public Safety v. G8%hP.3d 1, 4 (Okla.
2010). In that case, the supreme court rejected the argument that immunity should apply to the
actions of individual officers engaged in a police pursuit of a fleeing driver, which constituted an
implementation of law enforcement policy, but tourt acknowledged that the government retains
immunity for agency-level policy or planning decisior&ee idat 3-4. In this case, to the extent
Plaintiff claims his injuries were caused by the City’s allegedly deficient or unconstitutional policies,
Plaintiff's tort claim against the City falls withthe exemption of § 155(4), and the claim is barred
by its sovereign immunity from liability.SeeOkla. Stat. tit. 51, 8§ 152.1 (adopting sovereign
immunity and waiving immunity only to the extgmtovided by the Act). Therefore, the City is

entitled to summary judgment on Plaintiff’s tort claim based on the City’s own negligence.
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Conclusion
For the reasons stated above, Defendants are entitled to summary judgment on all claims
asserted by Plaintiff.
IT IS THEREFORE ORDERED that DefendaBrandon Keene’s Qualified Immunity
Motion for Summary Judgment [Doc. No. 41] and Defendant City of Norman’s Motion for
Summary Judgment [Doc. No. 42] are GRANTED. Judgment shall be entered accordingly.

IT IS SO ORDERED this 30day of January, 2013.

L0 bk

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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