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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

CLAY DEWAYNE DOSS, )
)
Plaintiff, )
)
V. ) Case No. CIV-11-83-C
)
DR. JACK GREGSTON; )
C. WOOQOD, LPN; )
WARDEN DAVID MILLER; )
GEO INC.; )

OFFICER POOL, Correctional Officer, )
and OFFICER ESURA, Transportation )
Officer, )

)

Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiff Clay Dewayne Doss, a state prisoagpearing pro se and in forma pauperis,
brings this action pursuarto 42 U.S.C. § 1983 alleging olations of his federal
constitutional rights. Currently pendingfoee the Court is the Motion for Summary
Judgment/Motion to Dismiss (Dkt. No. 27)éfendants Jack Gregston, C. Wood, Warden
David C. Miller, and GEO, In¢‘Defendants”). Defendants haatso filed a Special Report
(Dkt. No. 26). Plaintiff's pending motionsdlude two motions foremporary restraining

orders or preliminary injunctions (Dkt. N&8, 45), two motions fazontinuance (Dkt. Nos.
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40, 49), a “Motion for Order” (Dkt. No. 59and a motion regarding the payment of the
filing fee (Dkt. No. 62).

This case was originally referred to Magistrate Judge Bwtzerts for pretrial
management. On November 9, 2011, Judgberts granted several duplicative motions
filed by Plaintiff seeking to amend his complamadd two defendaniand ordered Plaintiff
to file an amended complainithin twenty-one days and &ubmit the proper forms for
service of process on the two additibdafendants he sought to add. $Hé¢. No. 52.
Plaintiff filed an Amended Complaint oroMember 18, 2011 (Dkt. No. 55). The Amended
Complaint added two defendar®ficer Pool and Officer Esar Plaintiff has only recently
submitted the forms for servicemiocess as ordered by thisut, and these two defendants
have not yet been served.

When leave was granted to amend the Comipleonsideration of Plaintiff's then-
pending motions was deferred until the issegarding exhaustion of administrative
remedies could be decided. (Dkt. No. 5Blaintiff was ordered to respond to Defendants’
affirmative defense that Plaiffthad failed to exhaust his adnmstrative remedies. Plaintiff
filed his response on Decemigef011 (Dkt. No. 56) (Plairftis Response), and Defendants
replied on December 13, 2011 (Dk. 57) (Defendants’ Reply The issue of exhaustion

of administrative remedies has been fully tateand is at issue & Defendants Gregston,

1 Plaintiff's “motion” includes a “Request 8taff” directed to the Clerk of this Court.
Plaintiff contends that unidentified prison offits at Lawton Correctional Facility have failed to
properly withdraw and submit funds to this Courtpayment of his filing fee. This Court is not
a part of the prison administrative process. This motion is therefore denied as moot.
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Wood, Miller and Geo, Inc. &ause Plaintiff has not exhausted his administrative remedies,
Defendants’ Motion for Summary Judgment must be granted.

l. Background Facts/Plaintiff's Claims

Plaintiff is an inmate in the custody tife Oklahoma Department of Corrections
(“ODOC”). Plaintiff's claims arise out dfis incarceration at lveton Correctional Facility
(“LCF”) in Lawton, Oklahoma. Plaintiff contends that tli¥efendants have been
deliberately indifferent to hiserious medical needs in vititan of the Eighth Amendment’s
prohibition of cruel and unusual pghiment. Plaintiff first statekat in 2008, when he was
transferred to LCF, blood tesbrdered by the medical staff were not completed for six
months. According to Platiff, he was housed on the sexl level of the facility even
though he had difficulty wking and used a cane. He swthat he fell down metal stairs
on May 25, 2010, and that the réswy injury required back surger Plaintiff further states
that after his surgery, four correctional officéman handled” him tget him into a van for
the purpose of transferring him from the Unsigr of Oklahoma Medical Center to the
hospital in Lindsay, Oklahoma. AccordingR@intiff, the two defendants newly named in
the Amended Complaint wemolved in transferring him frothe University of Oklahoma

Medical Center to the Lindsay hospital. Rtdf claims he still suffers from back pain.

2 Documents attached to the Special Repualicate that Plaintiff refailed to exhaust his
administrative remedies as to all claims asserted against all Defendants named in his Amended
Complaint.



[l. Standard of Review for Summary Judgment

Summary judgment shall be granted “ietmovant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgmenmatter of law.”
Fed. R. Civ. P. 56(a). leonsidering a motion for summgundgment, the Court must view
the facts and inferences drawn from the reaottle light most favorable to the nonmoving

party. Burke v. Utalransit Auth. & Local 382462 F.3d 1253, 1258 (10th Cir. 2006)

(quotation omitted). Although Defidants, as the moving padjdear the initial burden of
production, once they meet thoarden, Plaintiff “may not i on [his] pleadings, but must

bring forward specific facts showing a genuisgue for trial.”_Kanndy v. City of Kiowag

590 F.3d 1161, 1169 (10th Cir. 2010) (citataord internal quotations omitted).

1. Analysis: Failure to Exhaust Administrative Remedies

Defendants have raised the affirmative dstethat Plaintiff has failed to exhaust
administrative remedies as required by Breson Litigation Reform Act (“PLRA”), 42
U.S.C. 8 1997e(a) (“No action shall be brought with respect to prison conditions under
section 1983 of this title, or amyher Federal law, by a prisorenfined in any jail, prison,
or other correctional facility until such admstrative remedies as are available are

exhausted.”). Senesv. Bockb49 U.S. 199, 216 (2007) (failuieexhaust administrative

remedies is an affirmative defense untie® PLRA). The exhaustion requirement is

mandatory, and “unexhausted claicasnot be brought in court.” ldt 211.



Defendants’ motion is framed in the altatime for dismissalput Defendants have
submitted a Special Report with attached mialte outside the pleadings. The Court has
considered these materialsdetermining whether Plaintiff exhausted his administrative
remedies before filing this action. TherefpDefendants’ alternative motion is treated as
a motion for summary judgment oretissue of exhaustion. SEed. R. Civ. P. 12(d); 56.

The ODOC Offender Grievance Proc&3B;090124, governs Plaintiff's exhaustion
of administrative remedi€sThe Grievance Process has éhpbases: (1) an informal phase
which requires an inmate to speak to dfsteember and, if acessary, submit a written
Request to Staff; (2) a formal stage whicfuiees the inmate taubmit a written grievance;
and (3) an appeal stage whidguires the inmate to appeal a grievance denial to the
Administrative Review Authority or Chief Mechl Officer. The appeal stage is the final
stage and once completed, constitutes satisin of the Grievance Process. Semvance
Process, 11 IV, V and VII.

The Special Report contaiaopy of one Inmate/Offeler Grievance Report Form
signed by Plaintiff and dateldlay 30, 2010. Special Report, Attachment 19. Because
Plaintiff had not attached a Request toffSta the grievance fon, the grievance was
returned to him unanswered on Jun2@l0. Special Report, Attachment 20.

In his Amended Complaint, Plaintiff statdeat he filed numerous requests to staff

that were not answered. In his Besse in Opposition to Defendants’ Motion of

% Defendants have attached the ODOC’s Grievance Process as Attachment 18 to their
Special Report.



Affirmative Defense that Plaintiff Failed txhaust (Dkt. No. 56), Plaintiff contends that
his failure to exhaust his administrativenedies should be exsed because Defendants
failed to explain the grievance procedurehi;m when he arrived at LCF. Plaintiff's
arguments are without merkirst, the grievance procedure provides a remedy for prisoners
when a Request to Staff is not anssgeand not returned by a staff member:

If there has been no response in 30rwdde days of subission [of a Request

to Staff], the offender may file a gviance to the reviewing authority with

evidence of submitting the “Request tafBtto the proper staff member. The

grievance may assert onlyetissue of the lack of response to the request to

staff.
Special Report, Attachment 18 at 6, § (B)(The Special Report caains affidavits from
both Kerry Minyard, Administrative Programdfi©er | of Administrative Review Unit at
the ODOC, and Mike Murray, a Nurse Managethe Medical Services Administrative
Office of the ODOC. Special Report, Attachmezits22. Each statéisat Plaintiff had not
submitted a grievance or grievanappeal before he filedisin this case on January 27,
2011. Second, the very fact that Plainbff,his own admission, subitted Requests to Staff
and Grievance forms demonstrates thatiew there was a grievance procedure in place
at LCF. Plaintiff has failed tdemonstrate that he could r@ve learned the proper steps
to take when a Request to Staff is not answered.

Plaintiff has provided no evidence topport his contention that he has properly

exhausted his administrative remedies ordlatinistrative remedies were not available to



him. Accordingly, the Motion for Summarjudgment filed on Ielf of Defendants
Gregston, Wood, Miller and Geo, Inc., will be granted.

Plaintiff filed his Amended Complaint (DKNo. 55) on November 18, 2011. Officer
Pool and Officer Esura were adtes defendants. Plaintifffiaot served these defendants.
Pursuant to Fed. R. Civ. P. 4(m), “[i]f afdadant is not served within 120 days after the
complaint is filed, the cotsron motion or on its own afterotice to the plaintifi—-must
dismiss the action without prejice against that ¢endant or order that service be made
within a specified time.”

Even though Plaintiff is a pree litigant, he isequired to follow the same rules of

procedure governing other litigants. S@eeen v. Dorrel]l969 F.2d 915, 917 (10th Cir.

1992). His failure to perfect proper siee within the time limits prescribed by
Fed. R. Civ. P. 4(m) is grounds for dismissthis pro se compiat in the absence of

justification for the failure._Jones v. Frar’3 F.2d 872, 873-74 (10th Cir. 1992). More

than 120 days have elapsed siitaintiff filed his Amende@€omplaint, and Plaintiff has
not submitted the documents necessaryskrance of summons, provided completed forms
for the United States Marshals Service to useming Defendants, @led proof of service

on Defendants. Thus, the actiosihject to dismissal pursuant to Fed. R. Civ. P. 4(m). In
this case, a permissive extension of time iswentranted. It is clear that Plaintiff has not

exhausted administrative remeslias to the two new defendants named in the Amended



Complaint. Therefore, for the same reasansounced as to thehetr Defendants, these
unserved Defendants are likewise entitled to judgment.

CONCLUSION

Defendants’ Motion for Summary Judgmétgd on behalf of Defendants Gregston,
Wood, Miller and Geo, Inc. (Dkt. No. 27) gganted on the ground that Plaintiff failed to
exhaust administrative remedies as requibg 42 U.S.C. § 1997|@). Although Officers
Pool and Esura have not been served, the $agaé conclusions apply to them. Finally,
Plaintiff's pending motions (DkiNos. 38, 40, 45, 49, 59, 62nd 65) are denied as moot.
Because any effort to exhaust administratereedies is now untimely, judgment will enter
on behalf of all Defendants and against Plaintiff.

IT IS SO ORDERED this 20th day of June, 2012.

/&WM&M

‘ROBIN J. CAUTHRON
United States District Judge




