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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

EMMANUEL BAPTIST CHURCH, )
Plaintiff,
NO.CIV-11-594-D

V.

STATE FARM FIRE AND CASUALTY
COMPANY,

Defendant. )
ORDER

Before the Court is Defendant’'s motiorr fpartial summary judgment [Doc. No. 32].
Plaintiff timely responded, and Defendant filed a reply.
|. Background:

Plaintiff asserts causes of action alleging breach of two insurance contracts covering
structures which sustained hail and other stormadge on May 16, 2010. In the first count of the
Amended Complaint, Plaintiff alleges Defendé&néached an insurance contract covering the
primary church building and adjacent structuoested at 2401 North Kelley in Oklahoma City (the
“North Kelley property”), and it breached a sepaiasurance contract covering a house owned by
Plaintiff at 2008 N.E. 30Street in Oklahoma City (the “N.E. Bproperty”). The second count of
the Amended Complaint alleges that Defendantladeached its duty of good faith and fair dealing
and acted in bad faith in handling the two insurance claims. As to these contentions, Plaintiff seeks
both actual and punitive damages.

Defendant moves for summary judgment on tleabln of insurance contract claim involving

the policy covering the N.E. 3@roperty. It also seeks judgmenmithe bad faith allegations related
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to both insurance claims and Plaintiff's demandianitive damages as to those claims. Defendant
expressly does not seek judgment on Plaintiffesaloh of insurance contract claim involving the
North Kelley property.

[Il. Summary judgment standards:

Summary judgment shall be granted whereutdisputed material facts establish that one
party is entitled to judgment as attea of law. Fed.R.Civ.P. 56(aelotex Corp. v. Catretd77
U.S. 317, 323 (1986). A material fact is one which may affect the outcome of the suit under the
governing law.Anderson v. Liberty Lobby, Inet77 U.S. 242, 247-48 (1986)l.o avoid summary
judgment, a plaintiff must present more than a “mere scintilla” of evidence; the evidence must be
such that “a reasonable jury could return a verdict for the non-moving gddrtyThe facts in the
record and reasonable inferences therefrom fnestiewed in the light most favorable to the
nonmoving partySwackhammer v. Sprint/United Mgmt. @83 F.3d 1160, 1167 (TQCir. 2007);
MacKenzie v. City & County of Denvdi 4 F.3d 1266, 1273 (1€ir. 2005). However, to establish
the existence of a “genuine” material factdispute, the nonmoving party must present evidence
to show more than “some metaphysical doubt as to the material fadatSushita Electric
Industrial Co. v. Zenith Radio Corpls U.S. 574, 588 (1986).

Where the undisputed facts establish that a plaintiff cannot prove an essential element of a
cause of action, the defendant is erditie judgment on that cause of actid@elotex477 U.S. at
322. However, it is not the responsibility of the summary judgment movant to disprove the
plaintiff's claim; rather, the wvant need only point to “a ladk evidence for the nonmovant on an
essential element of the nonmovant’s claiskdler v. Wal-MarStores, Ing.144 F.3d 664, 671 (0

Cir. 1998). The burden then shifts to the nonmbva “go beyond the plelngs and ‘set forth



specific facts’ that would be admissible in evideimcthe event of trial from which a rational trier
of fact could find for the nonmovantld. (citations omitted)

In opposing a summary judgment motion, a plaintiff cannot rely on the allegations in his
complaint, his personal beliefs, or conclusory assertions; rather, he must come forward with evidence
outside the pleadings sufficient to create a factisplute with regard to the issue on which judgment
is sought. Fed.R.Civ.P. 56(€glotex 477 U.S. at 324. The facts must be identified by reference
to affidavits, deposition transcripts,specific exhibits incorporated thereidler,144 F.3d at 671
(citing Thomas v. Wichita Coca-Cola Bottling C868 F.2d 1022, 1024 (1Cir.1992) cert. denied,

506 U.S. 1013 (1992)). Conclusory argumentsé@rmibnmovant’s brief are not adequate to create
an issue of fact, and are insgfént to avoid summary judgmenitiarvey Barnett, Inc. v. Shidler
338 F.3d 11251136 (1 Cir. 2003). It is not the responsibility of the Court to attempt to locate
evidence not cited by a plaintiff which could support his positiddler, 144 F.3d at 671

“The purpose of a summary judgment moticioiassess whether a trial is necess@8grty
v. T-Mobile USA, Inc490 F. 3d 1211, 1216 (L@ir. 2007) (citingWhite v. York Int'l Corp 45
F.3d 357, 360 (10th Cir.1995)). “In other words, &éhenust be evidence on which the jury could
reasonably find for the plaintiff.1d. (QquotingPanis v. Mission Hills Bank, N.A0 F.3d 1486, 1490
(10th Cir.1995)).

I1l. The record before the Court:

The record reflects the following facts are disputed or are established by the evidence
submitted as exhibits to the parties’ summary judgment briefs.
Defendant issued Policy No. 96-12-3581p8pviding coverage for the North Kelley

property located at 2140 North Kelley in Okt¢ama City. A separatgolicy, No. 96-64-4346-1,



provides coverage for the N.E."30roperty (“N.E. 3 Policy”). Both policies provided coverage

for hail and wind damage, and both were effective on May 16, 2010, when the insured properties
sustained damage. A copy of Policy No. 96-12-398the “North Kelley Policy”) is submitted as
Defendant’s Exhibit 1. It is not disputed that the North Kelley Policy has a deductible of
$5,000.00, and the N.E.8®olicy deductible is $500.00.

The N.E. 36 property:

Plaintiff notified Defendant of the damage to the N.E" géoperty on July 28, 2010.
Defendant’s Reply Ex. 2, p. £2The N.E. 3 property was inspected by Defendant on August 3,
2010. Based on that inspection and Defendant’s atdiof the costs of pair, less the deductible
and depreciation, Defendant issuete809.13 check to Plaintiff on August 3, 20160. at pp. 10,

12.

On or about October 12, 2010aRitiff's counsel contacted Bendant and advised that his

law firm had been retained by Plaintiff with regard to the N.E. Bolicy claim® Defendant’s Ex.

3. He requested copies of the N.E" Bolicy and any documents redag Plaintiff's claim and

The Court has not located a copy of the N.E.B@licy in the record. However, the parties do not dispute the
coverage provided by the N.E."8Bolicy, nor is there a dispute regarding any terms of that policy.

2n its response brief, Plaintiff objects to the use dieRdant’s Activity Log, Exhibit 2, as evidence, arguing
that the log reflects statements and entries of actmége by Defendant's employees, which Plaintiff contends is
inadmissible hearsay. However, a review of the activity logs shows that these are records maintained by Defendant to
reflect communications and actions with regard to an insured’s claim. There is no dispute that these records are
maintained in the ordinary course of Defendant’s business. Accordingly, such records qualify as an exception to the
hearsay rule pursuant to Fed. R. Evid. 803(6). Furtherdafendant presents this evidence to establish the relevant
dates and actions taken with regard to Plaintiff's two claims. Plaintiff's response does not dispute the accuracy of the
dates and actions reflected in the logs. Finally, in its regdmiesf, Plaintiff also cites to the logs as evidence in stippo
of its contentions. For these reasdPkintiff's objection is overruled.

3Although Plaintiff's counsel had sent a Septembe2010 letter to Defendant notifying it that counsel had

been retained by Plaintiff with regard to the North Kellesurance claim, that letter did not mention the N.E". 30
property or Plaintiff's claim for coverage on that propet®geSeptember 11, 2010 letter, Defendant’s Ex. 2, p. 14.
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Defendant’s communications with Plaintiff regarding the claich. On November 3, 2010,
Defendant sent the requested copies to cousrsgenclosed a copy of the August 3, 2010 check for
$4,809.13, along with Defendant’s estimate of the loss to the N"Fr8perty.

OnJanuary 20, 2011, Plaintiff's cowhsent a letter to Defendant in which Plaintiff accused
Defendant of improperly handling the N.E"3fioperty insurance claim, and demanded $2,289.03
in additional costs of repair for the property. Defendant’'s reply Ex. 5 at p. 2. In response,
Defendant asked Plaintiff's coungelfurnish a copy of the estinegfior the additional repair costs,
and Plaintiff's counsel sent the estimate omilAl8, 2011. Defendant’s reply Ex. 7. A copy of
Plaintiff's estimate, reflecting a total ca#t$7,597.16, wasubmitted. Defendant’s reply Ex. 8.

The estimate was received by Defendam\pnl 26, 2011 and, on Ma§, 2011, Defendant issued

to Plaintiff an additional check in the amowfit$2,085.16. Defendant’s reply Ex. 2, p. 4. The
August 3, 2010 check for $4,809.13 plus the May 9, 2011 check for $2,085.16 comprise the total
payment by Defendant of $6,894.29 paid to Plaintiff on its claim for the N'Epr@erty.

Plaintiff contends the May 16, 2010 damage to the N.Ep8@perty was $7,597.16, which
consisted of all repairs on that structur@he evidence reflects that Defendant agreed the
replacement cost was $7,597.16. Defendant’'s Ex. 22, p. 3. Defendant’s Ex. 22, p. 3. Its total
payment to Plaintiff was based on that amowiitt) a reduction of $500.00 for the deductible and
$202.87 for depreciation, resulting in a total payment by Defendant of $6,89d.2Bollowing
Plaintiff's receipt of the May 9, 2011 check%#,085.16, Plaintiff made no additional demand for
insurance coverage for the N.E™3froperty.

The North Kelley property:

On June 22, 2010, Plaintiff notified Defendahtts claim for the May 16, 2010 damage to



the North Kelley property. With respectto thethdlelley property, the evidence of record reflects
the damage to the church building and auxiliary buildings was significantly greater than the damage
to the N.E. 30 property. The record also reflects tllaére remains a dispute as to whether
Defendant’s several payment$taintiff are sufficient to satisfipefendant’s obligations under the
contract ofinsurance for the North Kelley propentyl whether it breached the contract of insurance.
Because Defendant does not seek judgment obréeeh of contract claim regarding the North
Kelley property, the Court will not detail the egitte in the record regarding the ongoing dispute
about the nature of the damage sustained, the vepk performed, or the propriety of the amounts
paid. However, some of these faate material to Plaintiff's bddith cause of action regarding this
insurance claim, as Plaintiff contends the mannevhich Defendant handled the claim and the
delay in making various payments constitute bad faith.

The record reflects that Defendant has issae@ral checks to Plaintiff for repairs related
to the North Kelley Policy claim. A total of $154,397.53, consisting of several separate checks, has
been paid to Plaintiff during th@endency of its claim. Defendan&x. 20. Plaintiff contends that
the total loss was $310,101.93, although it agrees that the $5,000.00 deductible applies, thus
reducing its claimed loss amount to $305,101.93. mxfet's Ex. 9. Subsequent estimates from
Plaintiff from EDC Contracting Consultants (“ED) and from Jim Kotter reflected a total repair
cost of $314,190.91. Defendant’s.B4. The EDC estimate weeceived by Defendant on April
29, 2011, approximately eleven months afteMlagy 16, 2010 damage. This lawsuit was initially
filed in state court on April2, 2011, and it was removed tostiCourt. On August 24, 2011,
Plaintiff fled an Amended Complaint seaki $314,190.91 on this claim, alleging it received an

invoice reflecting that amount for completed repaidmended Complaint [Doc. No. 13] at 1 28-



29.

The Amended Complaint and the evidencehia record reflect it is not disputed that
Defendant has made several payments on the North Kelley damage claim and that the total paid is
$154,397.53. The record before the Court reflects Defendant’s initial inspection on July 2, 2010
resulted in an estimate of total damagiE$49,987.73. The deductible of $5,000.00 was subtracted
from that amount, along with depreciation, and Defehdsued a check to Plaintiff for the balance
of $30,693.70. Defendant’s Exs. 3ak2 and 4, at p. 324. Wherttheck was sent to Plaintiff
on July 2, 2010, it was accompanied by an explanafitine procedure to be followed by Plaintiff
if it intended to seek replacement cost coverage under the terms of the North Kelley Policy.
Defendant’s Ex. 5. Plaintiff wasdvised that, to do so, it musttifip Defendant within 180 days of
the loss, complete the actual repair or aepment, and confirm its completion by submitting
invoices, receipts or other documentatitoh. The explanation further st that Defendant would
consider payment of the replacement cost benefior to actual repaor replacement if it
determined the costs would be incurred becawgmairs are substantially under way or you present
a signed contract acceptable to usl’ Defendant provided the same explanation with respect to
the auxiliary buildings damaged by the stomd aovered by the North Kelley Policy. Defendant’s
Ex. 6.

The record reflects that Plaiffidid not contact Defendamégarding the claim upon receipt
of the check and explanations. HoweverSaeptember 11, 2010, Defendant received a letter from
a legal assistant stating the law firm had beenmedato represent Plaintiff in connection with its
claim; the letter requested copies of the policy and all documents related to the pending claim on the

North Kelley property. Defendant’s Ex. 7. On September 13, 2010, Defendant replied, and enclosed



a copy of its estimate of the damadgalso stated that, if Platiff would like “a second inspection,
we will need a copy of an estimate from tlairactor of your choosing.” Defendan’s Ex. 8.

On September 23, 2010, Defendant receiveditarlérom Plaintiff's counsel, alleging
violations by Defendant of the Oklahoma Insurance Code and stating the damage totaled
$310,101.93. Plaintiff also made demand fiiional damages, including $15,000.00 for mental
anguish, statutory penalties, and attorney fe&80f000.00. Defendant’s Ex. 9. Enclosed with the
letter was an estimate prepared on behalf ohBtélby Jim Kotter and estimating the total costs of
repair for the North Kelley property as $310,101.1@8. Upon receipt of the letter, Defendant
contacted Plaintiff's counsel to arrange a re-@wsion of the North Kelleproperty. On October
22,2010, Defendant’s representative met with Jim Kotter and a legal assistant for Plaintiff's counsel
and inspected the interior damage to the North Kelley property. Defendant’s Ex. 2, p. 10. On
October 28, 2010, the exterior damage was inggecDefendant agreed there was additional
damage which had not been listed in its A4I2010 inspection. On November 23, 2010, Defendant
completed and submitted to Plaintiff a revised estimate reflecting $81,408.75 damage to the church
building and $52,650.92 to the auxiliary buildings a total damage estimate of $134,059.67.
Defendant’s Ex. 10, pp. 114-186. On November 23, 2D&fendant issued a check to Plaintiff in
the amount of $82,681.09. Defendant’s Ex. 11.

On February 1, 2011, Plaintiff ibed Defendant that the contractor replacing the damaged
heating and air conditioning unit on the church bogdoof had advised &unit was a 20-ton unit
instead of the 10-ton unit covered in Defendant’s estimate. Defendant then issued a $4,468.011
check to Plaintiff on February 10 for the aduoial cost. Defendant’s Ex. 2, p. 5; Ex. 12, p. 562.

On February 23, 2011, Defendant received a conbeteteen Plaintiff and its contractor, and the



same reflected actual replacement of the uniseBan the contract estimate, Defendant issued an
additional payment of $20,999.16 to Plaintiff. Defendant’s Ex. 2, p. 4.

On April 29, 2011, Defendant received from Pleiis counsel an estimate prepared by EDC
and reflecting a total of $314,190.91 for all repairs to the North Kelley property. The parties dispute
whether additional repairs to the property wenmpleted after that date. However, on November
4, 2011, another reinspection took place and, baséueamesults, Defendant issued an additional
payment to Plaintiff of $25,55.57, representing repaorapleted at that time. Defendant’s Ex. 20.
As a result, the total paid to Plaintiff was $164,397.53. Defendant contends additional payments
have not been made because, although Plaintitilleged it received an invoice for all completed
work, it has not provided that evidence to Defendant.

V. Application;

A. Breach of insurance contract covering the N.E. @@perty:

The interpretation of an insurance contract and whether it is ambiguous is determined by the
Court as a matter of lawdaworth v. Jantzerl72 P. 3d 193, 196 (Okla. 2008)ea London Ltd.
v. Canal Club, Ing.231 P.3d 157,160 (Okla. Ct. App.2009). Under Oklahoma law, an insurance
policy is a contract subject to general intetatien principles of ordinary contract laWDG, Inc.v.
Continental Casualty Compan275 F. 3d 916 (¥OCir. 2001)° Because interpretation of an
unambiguous contract or insurance policy is a tpe®f law for the Court, that interpretation is

proper for summary judgment adjudicatiday v. Mid-Century Ins. Cpl51 P. 3d 132, 140 (Okla.

“This dispute is not discussed in detail because it eetatPlaintiff's breach of contract claim on the North
Kelley property, and Defendant does not seek judgment on that claim.

The ordinary rules of interpretation are set forth statutory scheme found at Okla. Stat. tit. 15 8etS&q.

9



2006).

In this case, the only breach of insurance contract claim on which Defendant seeks summary
judgment is Plaintiff's claim for damage to the N.E" §@operty. Plaintiff does not identify any
provision of the N.E. 3DPolicy which it contends was breactmdDefendant. In response to the
motion, Plaintiff argues that its basis for this eias the contention that Defendant failed to pay a
sufficient amount to satisfy its contract obligation. According to Plaintiff, the N'EpBiperty
sustained damage amounting to $7,597.16 Dsidndant paid $6,894.29, a difference of $702.87.

It is not disputed that the Policy covering the N.E" Bfbperty had a deductible of $500.00, thus
leaving a difference of $202.87 in the amountlamage which Plaintiff claims and the amount
actually paid by Defendant.

Defendant presents evidence, however, that the roof was insured for actual cash value only.
As a result, depreciation was applied. Defen@dagtes, and Plaintiff does not dispute, that the
depreciation was $202.87. In other words, when the $500.00 deductible and the appropriate
depreciation are applied, the amount paid to Plaintiff was the correct amount according to the the
N.E. 30" Policy.

In fact, the evidence before the Court reBdbiat Plaintiff has no complaint regarding the
Defendant’s payment of the claim on the N.E" Béoperty. Deacon Jackie Flowers testified that
he does not believe any additional amounts are @ndtat claim. Deposition of Jackie Flowers,
Defendant’s Ex. 23 (“Flowers dep.), p. 124, line2B9-Deacon Flowers testified that he reported
that claim, that Defendant’s representatives wergteous and professional with him, and that he
has no complaints with Defenataregarding that claimld., p. 124, lines 24-25; p. 125, lines 1-6.

Similarly, Pastor Chester West testified thatamount paid by Defendamés sufficient to pay for

10



the necessary repairs to the N.E" pooperty, and those repairs were completed. Chester West
Deposition, Defendant’s Ex. 24, p. 51, lines 24-25; p. 52, lines 1-7.

Notwithstanding the undisputed egitte that Plaintiff's N.E. 30property insurance claim
has been paid and that Plaintiff is satisfied Rigiendant’s handling of thataim, Plaintiff persists
in asserting Defendant breached the insurance contract on the NEop@rty. In its response
brief, Plaintiff’'s only argument in support of ¢kim is the contention that Defendant unreasonably
delayed full payment of the claim and that its gelanstitutes a breach oktleontract of insurance.

The only authority offered by Plaifftin support of this contention Ball v. Wilshire Ins.
Co.,221 P. 3d 717 (Okla. 2009). However, thatidion does not support a breach of insurance
contract claim based on the insurer’s delaytdad, it discusses whether an unreasonable delay in
paying a claim may form the basis for a toti@t based on breach of the insurer’s duty of good
faith. 1d. at 724. Thus, the authority submitted by Plaintiff is not persuasive on the issue of its
breach of contract claim.

Assuming, however, that an unreasonable delpgyment of a claim can constitute a breach
of the insurance contract, the undisputed evidamtieis case does not supptmnat claim. The
evidence establishes that, although the damage to the N.gg@rty occurred on May 16, 2010,
Plaintiff did not notify Defendant of its clainmtil July 28, 2010. The ursputed evidence also
establishes Defendant promptly inspectediimage on August 3, 2010 and, based on its estimate,
gave Plaintiff a check for $4,809.13 on that same. dat@ther words, Defendant made an initial
payment to Plaintiff five days afté& was notified of Plaintiff's claim.

Plaintiff offers no evidence that it complained to Defendant about the inspection, the

estimated damages or the amount of the check when it was received. In fact, the undisputed
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evidence establishes that Pldirdid not contact Defendant regand this claim until approximately
two months later, when its retained counsel submitted an October 12, 2010 letter to Defendant
requesting copies of the N.E."3olicy, the estimate, and the AugBs2010 check paid to Plaintiff.
The undisputed evidence shows that Defendant promptly responded to this request, and sent the
requested material on November 3, 2010.

The evidence reflects that Plaintiff did ragain contact Defendant until January 20, 2011,
when counsel sent a demand letter accusing Dafiéontiamishandling the claim and making demand
for an additional payment of $2,289.03 for repairs to the N.Ep8&@perty. Defendant requested
a copy of the repair estimate for that amounti Befendant received Ptaiff's response and the
estimate on April 26, 2011. On May 9, 2011, approxitgateo weeks after it received Plaintiff's
claim for additional repair costs, Defendant $&aintiff an additionatheck for $2,085.16. Itis not
disputed that the total amount paid to Plaintiff was sufficient to satisfy the claim on the N.E. 30
property.

Plaintiff offers no authority which couldipport a conclusion that the foregoing chronology
of events could support a claim for breach oftiserance contract based on an alleged unreasonable
delay. Defendant’s motion for summary judgment is granted on this claim.

B. Bad faith claims:

In addition to the breach of insurance contdcdaims, Plaintiff also asserts a separate cause
of action alleging that, with respect to Pldiidiclaims on both the NontKelley property and the
N.E. 30" property, Defendant breached its duty of géaith and fair dealing. Defendant seeks
summary judgment on this claim.

Under Oklahoma law, an insurer has anliagpduty to deal fairly and act in good faith

12



toward its insured, and the violation of thaty gives rise to an action in to@hristian v. American
Home Assurance Cb77 P.2d 899, 904 (Okla. 1977). “The essence of the tort of bad faith, as it is
recognized in Oklahoma, is the unreasonableness of the insurer’'s actiomsti v. Republic
Underwriters Ins. Co782 P.2d 1357, 1360 (Okla.1989)(citiMgCorkle v. Great Atlantic Insurance
Co.,637 P.2d 583 (Okla. 1981)). “Bad faith canagist if an insurer’'s conduct was reasonable
under the circumstancesBarnes v. Okla. Farm Bureau Mut. Ins. Caél P.3d 162, 170-171
(Okla.2000) See also Southern Hospitality, IvcZurich American Ins. Ca393 F.3d 1137, 1142
(10" Cir. 2004). “The decisive question is @ther the insurer had a good faith bekgthe time its
performance was requestdtiat there was a justitiée reason ” for its decisioBall, 221 P.3d at
725 (emphasis added)See alsoNewport v. USAA1l P.3d 190, 195 (Okla. 2000olf v.
Prudential Ins. Co. of Ameri¢&0 F.3d 793, 798 -799 (Tir. 1995)(citations omitted).

To establish a cause of action for the viaatof the duty of good faith and fair dealing in
Oklahoma, a plaintiff must prove each of thédwing elements: 1) the claimant was entitled to
coverage under the insurance policy at issuthe2insurer had no reasonable basis for delaying or
denying payment; 3) the insurer did not deal fairly and in good faith with the claimant; 4) the
insurer’s violation of the duty of good faith andrfdealing was the direct cause of the injury
sustained by the claimar®klahoma Uniform Jury Instructions-Civil (2d), No.22Ball, 221 P.3d
at 724 (Okla. 2009). “The absmnof any one of these elemedédeats a bad faith claimBall, 221
P.3d at 724.

This Court’s task, when presented witimation for summary judgment on an insured’s
claim against an insurer for bad faith under Oklahoma law, was explained by the Tenth Circuit as

follows:
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A jury question arises only where the relat facts are in dispute or where the

undisputed facts permit differing inferences as to the reasonableness and good faith

of the insurer’s conductOn a motion for summary judgment, the trial court must

first determine, under the facts of the pariac case and as a matter of law, whether

insurer’'s conduct may reasonably be perceived as tortious. Until the facts, when

construed most favorably against the insurer, have established what might reasonably

be perceived as tortious conduct on the part of the insurer, the legal gate to

submission of the issue to the jury remains closed.

Oulds v. Principal Mutual Life Insurance Gd& F.3d 1431, 1436-37 (1QCir. 1993)(citations
omitted).

It is well established that an insurer does not act in bad faith by disagreeing with an insured
regarding coverage or the amount of loss, and resorting to a judicial forum:

We recognize that there can be disagreements between insurer and insured on a
variety of matters such as insurable insgrextent of coverage, cause of loss, amount

of loss, or breach of policy conditions. Redort judicial forum is not per se bad

faith or unfair dealing on the part of theimer regardless of the outcome of the suit.

Rather, tort liability may be imposed onkhere there is a clear showing that the

insurer unreasonably, and in bad faith, witlilsgdayment of the claim of its insured.
McCorkle v. Great Atlantic Ins. C&37 P.2d 583, 587 (Okla. 198{gitations omitted). Thus,
evenifajury determines the insurer’s decisi@s incorrect, that determination does not necessarily
mean that the insurer acted in bad faith in reaching its decidion.

In Oklahoma, the insurer’s duty to act reasityaxtends to the manner in which the insurer
investigates an insured’s claiBuzzard v. Farmers Ins. Co., In824 P.2d 1105, 1109 (Okla.1991)
(holding that an insurer has a duty to “conduct an investigation reasonably appropriate under the
circumstances.”). However, the duty to investiggis not unlimited, and is judged according to the
circumstancesRoberts v. State Farm Mutual Automobile Insurance Com2&93 WL 1559155,
at **4 (10" Cir. Mar. 26, 2003) (unpublished opinion). “Under Oklahoma law, however, an

insurer’s investigation need only be reasonable, not perfecfciting Buzzard824 P. 2d at 1109).
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Bad faith is also not shown where the insurer’s personnel made errors in the processing of
a claim even where such errors rise to the lef/akegligence, as evidence of an insurer’s internal
negligence in handling a claim “is not probativelef issue of bad faith. Bad faith and negligence
are not synonymous.”Peters v. American Income Life Ins. Co/ P.3d 1090, 1098 (Okla. Civ.
App. 2002) (citingMyers v. Lashley44 P.3d 553, 563 (Okla. 2002)).

With respect to the N.E. 8(roperty claim, Plaintiff's soleasis for alleging bad faith by
Defendant is the delay in receiving full payment on this claim. However, as the Court has concluded
with respect to its discussion of Plaintiffiseach of contract claim regarding the N.E" bperty,
the undisputed facts in evidence establisheteas no unreasonable delay caused by Defendant.
Sedliscussionsupra. That same undisputed evidence estabéishat, with respect to the bad faith
claim, Defendant’s conduct could not “reasonably be perceived as tortious,” the requirement
necessary to overcome summary judgmé&ete Ouldss F.3d at 1436-37. Defendant’s motion for
summary judgment on the bad faith claim based on the N"EpraPerty is thus granted.

Plaintiff's claim of bad faith conduct regarding the North Kelley property is also substantially
based on the alleged delay in paying the claim. As Defendant argues in its reply, Plaintiff's
contention is based on the fact that, after aoioliti demand was made byaPRitiff, Defendant re-
examined the property damage and the re-exaramadsulted in additional payments to Plaintiff
for specific items not noted in Defendant’s initial inspection of the North Kelley property. As
Defendant points out, “disagreement as to the extent or cause of damage between Defendant’s
inspectors and Plaintiff's roofer and expierhot enough to sustain a bad faith clairklartsfield

v. Farmers Ins. Co2011 WL 2680840, at *4 (W.D. Okla. Juby 2011) (unpublished opinion). In
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fact, even an insurer’s refugalconduct a reinspection has been considered insufficient to support
a claim for bad faith.Lopez v. Farmers Ins. C&011 WL 1807158, at * 3 (W.D. Okla. May 6,
2011) (unpublished opinion).

Similarly, if Plaintiff's badfaith claim is based on a contention that Defendant’s initial
investigation was inadequate, thmSured must make a showing thadterial facts were overlooked
or that a more thorough investigation would have produced relevant informatehr(guoting
Sellman v. AMEX Assur. Ca74 F. App’x 655, 658 (10Cir. 2008) (unpublished opinion). In this
case, itis not disputed that the reinspectmmcicted by Defendant resulted in additional payments
to Plaintiff, and there is no evidence that Defendant failed to make payment for the additional
damage noted in the reinspection. Plaintiff dosoffer sufficient evidence to support a contention
that Defendant’s initial investigation was so inadeguaat it supports a claiof bad faith. Indeed,
contrary to Plaintiff's assertion, Defendant’s willingness to reconsider its initial estimate and
increase the amount due Plaintiff under the North Kelley Policy arguably militates against an
inference of bad faith. In any event, that Defendant’s reinspection found additional hail damage,
without more, is insufficient to create a dispute ofenal facts regarding the bad faith claim.

The record also reflects that Defendant anchfécontinue to disagree with regard to some
additional amounts which Plaintiff contends are required to satisfy its claim under the insurance
contract. For example, Defendant conten@snf@ff has not provided the documentation required
by the North Kelley Policy to show that repaies/e been completed or are ongoing, and it contends

payment for such repairs is not required until dh@tumentation is received. Plaintiff appears to
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contend that it has provided the necessary documentafibis. dispute does not, however, involve
the issue of Defendant’s good faith, but involvesimiff's separate claim of a breach of the
insurance contract. An insurer’s disagreemattt thhe insured regarding the requirements of the
insurance policy does not support the tort of fath. “[D]isagreements between insurer and
insured on a variety of matters such as insuraléeest, extent of coverage, cause of loss, amount
of loss, or breach of policy conditidido not support a bad faith clainMcCorkle 637 P.2d at 587.

In summary, Plaintiff has failed to present evidence sufficient to create a material fact dispute
regarding its claim that Defendant breached its duty of good faith with respect to the North Kelley
property. Whether Defendant has satisfied itsremtiial obligations regarding the insurance claim
on the North Kelley property remains an issudéodetermined, and the arguments asserted by
Plaintiff relate to that issue. Plaintiffootentions are not, however, sufficient to submit the
guestion of bad faith to a jury. Defendant’s motion for summary judgment is thus granted.

Having concluded that Defendant is entitled to summary judgment on Plaintiff's only tort
claims, the Court need not address Defendant’s additional argument that punitive damages are not
recoverable. The Court observes, however, that te@io evidence in the record which is sufficient
to support consideration of punitive damages under these facts.

V. Conclusion:

For the foregoing reasons, Defendant’s motarrpartial summary judgment [Doc. No. 32]
is GRANTED. Defendant is entitled to judgmentRiaintiff's claims that Defendant breached its

duty of good faith and fair dealirag well as Plaintiff's claim thddefendant breached the contract

®In its reply brief Defendant asserts that it has ndwriaction on additional information provided by Plaintiff,
resulting in another payment to Plaintiff.
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of insurance on the N.E. 8Qroperty. The action will proceed on the remaining claim that
Defendant breached the policy of insurance covering the North Kelley property.

IT IS SO ORDERED this 21day of August, 2012.

L. bk

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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