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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

EMMANUEL BAPTIST CHURCH,
Plaintiff,
NO.CIV-11-594-D

V.

STATE FARM FIRE AND CASUALTY
COMPANY,

Defendant. )
ORDER

Before the Court is Defendant’s motion tolstrdim Kotter as an expert witness [Doc. No.
65]. Plaintiff responded to the motion, and Deferidéed a reply. Defendant argues Mr. Kotter’s
proffered opinion cannot satisfy the requireméotsadmissible expert testimony pursuant to Fed.
R. Evid. 702 andaubert v. Merrill Dow Pharmaceuticals, In&09 U.S. 579 (1993).
Background:

This action arises from Plaintiff's insuree claim based on damage incurred in a May, 2010
storm. It contends that Defendant, its insupegached the insurance contract by failing to provide
the full restoration cost for damage caused by the storm. Defendant does not dispute that coverage
is available for damage caused by the stormif bahtends Plaintiff seeks an amount exceeding the
reasonable cost of restoring the property. Defendant has estimated the cost of restoration to be
$114,036.81, while Plaintiff, based on Mr. Kotter’'s estimate, contends the cost is $310101.93.
The parties agree that some of the necessat, weluding roof replacement, has been completed

to Plaintiff's satisfaction. However, it is not gdiged that additional work remains to be completed.

The parties’ subsequent submissions suggest lthgg increased their respective estimateSee, e.g.,
Plaintiff's motion to appoint umpire [Doc. 71], statingalptiff's estimated cost is $337,023.93, while Defendant’s
estimate is $164,397.53.
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The only dispute remaining in this case is thearable cost of completing the necessary additional
work 2

Defendant moves to exclude Mr. Kotter’s testimony on the grounds that his expert report
shows he used a flawed methodolagygalculating the restoration o Defendant notes that the
report shows that, to calculate the costs, Mr. Kotter utilized a computer software program known
as “Xactimate.” Defendant does not dispute tloppety of utilizing that program, which it agrees
is typically used by construction contractors to estimate costs. However, as more specifically set
out below, Defendant contends Mr. Kotter erred in applying Xactimate, resulting in the duplication
of certain costs and the erroneous calculationtefast. Defendant also contends that Mr. Kotter
added other unnecessary costs.

In response to the motion, Plaintiff first argues the motion must be denied as untimely, as
the Scheduling Order required the filingdubertmotions by January 5, 2012, and Defendant’s
motion was not filed until September 17, 2012. aiflff’'s argument is without merit because
Plaintiff did not timely designate its exp&itnesses on the December 2, 2011 deadline set out in
the Scheduling Order, and Defendant obviously could not fdaubertmotion when no expert
witness had been identified. In fact, Plaintifi diot attempt to disclose expert withesses until May
8, 2012, more than five months after the deadline expired, when it asked the Court to permit it to
designate expert witnesses beyond the scheduletirdetat doing so. As set out in the Court’s
Order [Doc. No. 62] ruling on Plaintiff's motion tosignate expert withesses out of time, the Court

authorized the designation of one expert witnéss, Kotter. In the Order, the Court further

Initially, Plaintiff also alleged that Defendant had breadtsediuty of good faith and fair dealing, but the Court
granted Defendant’s summary judgment motion on that éreits Order of August 21, 2012 [Doc. No. 61]. The Order
also granted Defendant’s summary judgment motion on Hfardeparate cause of action asserting breach of the
insurance contract based on damages to anothetse owned by Plaintiff and insured by Defendant.
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expressly granted Defenatdeave to file @aubertmotion no later than 21 days from the date of
the Order.SeeOrder [Doc. No. 62] at p. 5. Defendantigrrent motion was timely filed within that
deadline. Plaintiff’'s argument to the contrarylsarly without merit, and should not have been
asserted.

Plaintiff's only other argument in response to @ubertmotion is its contention that
Defendant is not challenging the admissibility of Mr. Kotter’'s expert opinion. It contends that
Defendant’'s argument simply focuses on the fact that the parties’ respective expert witnesses
disagree regarding the costs ddtoging Plaintiff's structure.

Having reviewed the parties’ briefs, the Councludes that a hearing is not required to rule
on the motion. Accordingly, the Court determines the matter based on the record before it.

Standard of review:

The admissibility of expert testimony is gomed by Federal Rule of Evidence 702, which
provides that “[a] withess who is qualified asexpert by knowledge, 8k experience, training,
or education may testify in the form of anwipn or otherwise” if the following requirements are
satisfied:

(a) the expert's scientific, technical, or otbeecialized knowledge witielp the trier of fact

to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the pnples and methods to the facts of the case.

Fed.R.Evid. 702 Daubertinterprets the Rule as requiring the trial court to perform a “gatekeeping”

°A formal hearing is not required to adjudicatBaubertmotion, and the Court has considerable latitude in
deciding whether to hold a formal heariwrlington Northern and Santa Fe Ry. Co. v. Gras®5 F.3d 1013, 1031
(10" Cir. 2007);United States v. Charle$89 F.3d 1251, 1266 (10Cir.1999). The Court need not conduct a hearing
if there is sufficient evidence in the record to deteamhether the proposed testimasyelevant and reliabl®aubert
509 U.S. at 597Goebel v. Denver and Rio Grande Western Railroad 86 F.3d 987 (10Cir. 2003).
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function to determine whether proposed expértess testimony is admissible, and it requires that,
to be admissible, the testimony or evidenugst be based on “scientific” knowledge, which is
defined as that which is grounded in the methanis procedures of science or “derived by the
scientific method.”Daubert 509 U.S. at 590.

Although Daubertsets out specific factors to bensidered by the Court in assessing the
admissibility of scientific expert opinion, wheethe testimony is not purely scientific, haubert
factors should be considered only to the extent they are relevant to the subject of the testimony.
Kumho Tire Company, Ltd. v. Carmicha&26 U.S. 137, 150 (1999). When assessing an expert
opinion that is not purely scientific, the Court déscretion to determine their applicability, and the
Court applies a flexible analysis basedtom issues addressed by the proposed opirfamhq
526 U.S. at 149, 152.

“[T]he central objective afhe district court in anpaubertinquiry is and must be to ensure
that any expert ‘employs in the courtroom the same level of intellectual rigor that characterizes the
practice of an expert in the relevant fieldstaves v. Mazda Motor Corpd05 F. App’x 296, 298
(10" Cir. 2010) (unpublished opinion) (quotikgimho Tire 526 U.S. at 141-42, 152). “Thus, to
discharge it®aubertgatekeeping responsibility, the distriouct must take enough steps to confirm
that it has ‘assess[ed] the reasoning@methodology underlying the expert’s opiniond’ at 299
(quotingMilne v. USA Cycling, Inc575 F.3d 1120, 1134 (10Cir. 2009)).

Application:

In assessing the admissibility of expertitasny, the Court should initially determine if the

witness is “qualified by knowledge, skill, experientrajning, or education” to offer the proffered

opinion. United States v. Org45 F.3d 1079, 1091 (I@ir. 2012). In thisase, Defendant does



not expressly challenge Mr. Kotter’s qualificatiaga®ffer an expert opinion regarding the costs of
restoring Plaintiff's property. As a result, the Court need not make “detailed findings” regarding
his qualifications, as it need not address in dBilbertfactors which are not challenge8ee,

e.g., United States v. Avitia-Guille680 F.3d 1253, 1257 (1CCir. 2012). The Court must,
however, determine whether he is qualified to offer the proffered opinion.

Mr. Kotter’s curriculum vitag included with hisexpert report submitted as Defendant’s
Exhibit 1, reflects he has experience as an inseradjuster and has been employed in that capacity
since approximately 199%srior to that time, he was engaged in commercial and residential
construction, and was an owner or partner in séfiares. He holds insurance adjuster licenses in
Louisiana, Texas, and California, and was previously licensed in Oklghdd®ais currently
pursuing additional certifications in property gaky underwriting through the Insurance Institute
of America.

The scope of Mr. Kotter’'s expert testimonytims case is limited to the calculation of the
costs required to restore the damaged propertyadday Defendant. His experience as an adjuster
and in the construction business renders him qualified to opine on such topics. Accordingly, the
Court finds he is qualified to offer expert opinion on this specific topic.

The Court also finds that Mr. Kotter’'s testimony, as well as that of Defendant’s expert
witness, is relevant to the issue of the amafimeasonable costs required to restore the property.
Testimony of individuals having expertise in thetogation of insured properties and the associated
costs will be helpful to the juryDetermining the costs associated with the restoration of damaged

property pursuant to an insurance policy isilgject beyond the general knowledge of jurors, and

“Mr. Kotter’s curriculum vitaealso states he is a licensed adjuste©klahoma, but Defendant presents
evidence to show that his license here expired in 2007.nDaf’'s Ex. 3. Plaintiff does not respond to this evidence.
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the Court finds expert testimony will assist them in discharging their duty as jurors.

With respect to the remainim@pubertfactors, Defendant’s motion focuses on the reliability
of Mr. Kotter’s testimony. In this regard, the@t must determine if his opinion is based on “valid
reasoning and reliable methodology” before admitting the testimboyge v. Cotter Corp328
F.3d 1212, 1223 (10Cir. 2003). Expert testimony which fails to satisfy that requirement is not
admissible.

Defendant notes that, in calculating his estinsdtine restoration costs, Mr. Kotter used a
computer software program called XactimatejollDefendant describes as a computer program
commonly used by insurance adjusters to calcalagés. Defendant does not object to the use of
Xactimate as the methodology for calculating costs, and notes that its own expert witness, Mike
Berryman, used Xactimate to calculate his estinfatethermore, courts have found that Xactimate
satisfies théaubertrequirement that the proposed expert utilize a sound methoddbegy.e.g.,
Denley v. Hartford Insurance Compar8008 WL 2951926, at *4 (E.D. La. July 29, 2008)
(unpublished opinion) (“This tool is widely recognized and used in the insurance industry to
estimate damage,” and “[u]sing the Xactimateaasestimate tool, this methodology meets the
soundness criteria.”).

Defendant contends that MKotter erred in his application of Xactimate because he
included, as separate categories of cost, itemdwhe& Xactimate software incorporates in other
categories, thereby resulting in duplication andtal estimate exceeding that which would result

from the proper application ofactimate. Specifically, Defendant contends that Mr. Kotter’s

®In fact, courts have noted that Defendant tylpiagses Xactimate to estimate repair coSise, e.g., Rybinski
v. State Farm Fire and Casualty C2012 WL 289913 (W.D. Ky. Jan. 31, 2012) (unpublished opinigviickman v.
State Farm Fire & Casualty Co616 F. Supp. 2d 909 (E.D. Wis. 2009).
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estimate reflects that, in addition to including amifer removal of the damaged roof, he calculated
a cost of $2,322.00 for the loading and haulinghef debris. However, Defendant argues the
Xactimate software for roof reswal includes within thatem the cost of loading and hauling off
the debris. As a result, Defendant contends Kdtter’'s estimate exceeds that which would result
from the correct application of Xactimate.

Defendant also challenges the accuracy of Mr. Kotter’s estimate because he included a cost
of $35,987.20 for “commercial supervision” of tlegair work, based on 40 hours per week for 16
weeks. Defendant challenges Mr. Kotter's “methodology for determining that commercial
supervision would be required.” Motion at p. 3cdntends the cost of any necessary supervision
is generally not added as a separate charge ingtusled in the category of the general contractor’s
overhead costs, which Mr. Kotter separatetinestes at $25,628.26. According to Defendant, the
work which has been completed on Plaintiff’spperty has not generated a charge for “commercial
supervision,” and the $35,987.20 cost estimated by Mr. Kotter is unnecessary and excessive.

Defendant further challenges the charges calculated by Mr. Kotter for a “temporary
construction office,” ongoing construction cleanup, temporary power and water, and a temporary
toilet. Defendant contends these charges areag@ssary. Furthermore, Defendant notes that Mr.
Kotter calculated the charge for a building peinaiin the City of Oklahoma City, which Defendant
contends is not required for the type of work to be performed.

Finally, Defendant contends Mr. Kotter incectly calculated overhead and profit charges
because he compounded these figures, a procedure which is not the standard in the industry.
According to Defendant, its expert witness will tastifat the standard practice is to apply overhead

and profit “in a non-compound methodSeeExpert Report of Mike Berryman, Defendant’s Ex.



Defendant contends that the foregoinges render Mr. Kotter's methodology unsound and
unreliable. Accordingly, it argues his testimonystot be admitted as proper expert testimony.

In applying thédaubertrequirement that an expert’s methodology be reljaolerts “must
focus on the principles and methodology employed by the expert, without regard to the conclusions
the expert has reached or the district court’s belief as to the correctness of those conclusions.”
Amorgianos v. National Railroad Passenger Cof3 F.3d 256, 266 (2d Cir. 2002) (citing
Daubert 509 U.S. at 595). “Thus, when an expert opinion is based on data, a methodology, or
studies that are simply inadequate to support the conclusions re@zhdatrtand Rule 702
mandate the exclusion of that unreliable opinion testimofg.”

In contrast, however, where an expert applies a sound methodology but commits errors or
relies on incomplete information in reaching loaclusions, “[s]uch deficiencies impact the weight
of the expert’s testimony rather than its admissibiliyrhith vBNSFRy. Co.2011 WL 7053631,
at*7 (W.D. Okla. Sept. 14, 201 )npublished opinion) (citinBaubert,509 U.S. at 596xee also
Miller v. Mullin, 354 F.3d 1288, 1298 (4ir. 2004). In such cases, the testimony is admissible
if the “inadequacies are known to the defendaptdter to thoroughly cross-examine the witness.”
Hertz Corporation v. Gaddis—Walker Electric., Int997 WL 606800, at *4 (10Cir. Oct. 2, 1997)
(unpublished opinion) (citingirestone Tire & Rubber Co. v. Pearsof69 F.2d 1471, 1482-83
(10" Cir.1985)). Thus, “the bden is on opposing counsel throughss-examination to explore
and expose any weaknesses in the underpinnings of the expert’s opgRobm%on v. Missouri
Pacific R.R. Cq.16 F.3d 1083, 1090 (10th Cir.1994). “Vigois cross-examination, presentation

of contrary evidence, and careful instroation the burden of prodare the traditional and



appropriate means of attacking shaky but admissible eviddbaaliert 509 U.S. at 596.

In responding to Defendant’'s motion, Pldinfails to address the issue regarding Mr.
Kotter’'s alleged errors in utilizing the Xactimate tool to calculate his estimate of costs. Plaintiff
does not explain Mr. Kotter’s justification for cgteizing costs in the manner he apparently used,
and does not dispute Defendant’s explanatidgh@manner in which Xactimate categorizes costs.
Instead, Plaintiff argues that the discrepancieth@érespective calculations of Mr. Kotter and
Defendant’s expert witness, Mr. Berryman, are factual issues.

Although Defendant characterizes its challerigéise propriety of Mr. Kotter’s calculations
as demonstrating an unreliable methodology, the Court concludes that the challenges are best
described as directed at alleged errors in his use of Xactimate, which Defendant agrees is a
recognized methodology for calculation of restoratiosts. The errors and deficiencies cited by
Defendant impact the weight of Mr. Kotter’s testimony rather than its admissibility. While the Court
is concerned that Plaintiff has failed to attempt to justify the manner in which Mr. Kotter applied
Xactimate and has offered no argument in that regard, that issue will be addressed at trial.
Defendant will, of course, have the opportunity to cross-examine Mr. Kotter on these topics, and he
will be required to explain his application. Deflant’s expert witness has opined regarding the
alleged errors in Mr. Kotter’'s calculation, and the respective weight of their opinions will be a
guestion for the jury. Although Defendant notieat Plaintiff would not agree to Mr. Kotter’s
deposition, the Court finds the record shows thdebaant and its expert witness are prepared to

respond to Mr. Kotter’s testimorfy.

®In this regard, the Court notes with concern that@faincorrectly argues Defendant did not seek to depose
Mr. Kotter until after the expiration of the discovery deadline. The record reflects that Plaintiff is wrong, as Defendant
submits a November 9, 2011 letter to Plaintiff's counsplesting several depositions, including that of Mr. KoBee
Defendant’s reply [Doc. No. 68] Ex. 1. At that time, Mr.t#o was listed as a fact witness and had not been designated
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Conclusion:
For the foregoing reasons, the Court concludas@efendant’s motion to strike the expert
testimony of Jim Kotter [Doc. No. 65] must be, and is hereby, denied.

IT IS SO ORDERED this'6day of December, 2012.

L 0. ik

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE

an expert. Nonetheless, he was among the individuals@saie sought to depose prior to the discovery deadline.
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