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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

KARLEITA KAY RECTOR,

)
)
Plaintiff, )
)
VS. ) CIV-11-1233-D

)
LOVE'S TRAVEL STOPS & COUNTRY )

STORES, INC., )
)

Defendant. )

ORDER

Before the Court is Defendant’s motion tsmiss the Complaint [Doc. No. 10] for failure
to state a claim upon which relief may be grant&aintiff, a former employee of Defendant,
contends that it wrongfully terminated her employment. Pursuant to Fed. R. Civ. P. 12(b)(6),
Defendant argues the allegations are insufficiestdate a plausible claim for relief on any of the
causes of action asserted by Plaintiff. Pl&itithely responded to the rtion, and Defendant filed
a reply.

Standards governing Rule 12(b)(6):

To avoid dismissal pursuant to Rule 12(b)(6), a complaint “must contain enough factual
allegations ‘to state a claim tdief that is plausible on its face Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 570 (2007Robbins v. Oklahom#&19 F. 3d 1242, 1247 (1€ir. 2008);VanZandt
v. Oklahoma Dept. of Human Servic€36 F. App’x 843, 846 (1DCir. 2008) (unpublished
opinion).

To state a plausible claim/H# Plaintiff has the burden fmme a ‘complaint with enough
factual matter (taken as true) to suggest’ that he or she is entitled to iaZandt276 F. App’x

at 846 (quotindRobbing 519 F. 3d at 1247.) “Factual alléigaas must be enough to raise a right
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to relief above the speculative levelTwombly 550 U. S. at 555. Thus, plaintiffs must allege
sufficient facts to “nudge[ ] their claims assothe line from conceivable to plausibléd’ at 570;
Robbing 519 F. 3d at 1247. The “mere metaphysical possibility that some plaintiff could prove
some set of facts in support of the pleaded cl@nmsufficient; the complaint must give the court
reason to believe thdtisplaintiff has a reasonable likelihoofimustering factual support firese
claims.” Ridge at Red Hawk, L.L.C. v. Schnejd&3 F. 3d 1174, 1177 (1€ir. 2007) (emphasis
in original). Although the Court must constwell-pleaded facts as true, not all factual allegations
are “entitled to the assumption of truthAshcroft v. Igbal556 U.S. 662, 678 (2009). “[W]here the
well-pleaded facts do not permit the court to imh@re than the mere possibility of misconduct, the
complaint has alleged-but it has not ‘show|[n]’-‘that the pleader is entitled to relieéf. The Court
need not accept as true the assertions in a complaint which “amount to nothing more than a
‘formulaic recitation of the elements’ of a clainhgbal, 556 U.S. at 678 (quotingwombly 550
U.S. at 554-555). The Tenth Circuit has develdpedollowing analysis to test the sufficiency of
a complaint under thewomblystandards:

When reviewing a Rule 12(b)(6) motiondsmiss, “we look for plausibility in the

complaint.”"Kay v. Bemis500 F.3d 1214, 1218 (10th Cir.2007) (internal quotation

marks and brackets omitted). “In particular, ek to the specific allegations in the

complaint to determine whether they @dly support a legal claim for relief.” Id.

(internal quotation marks omitted). “Rather than adjudging whether a claim is

‘improbable,” ‘[flactual allegations [in eomplaint] must be enough to raise a right

to relief above the speculative levelld: (alterations in original) (quotinBell Atl.

Corp. v. Twombly550 U.S. 544, 555-56 (2007)).
Marshall v. Morton, 2011 WL 1549516, at *4 (10Cir. April 26, 2011) (unpublished opinion).
Facial plausibility requires a plaintiff to plead dftual content that allowthe court to draw the

reasonable inference that the defendant is liable for the misconduct allsge¢th&ws v. LaBarge,

Inc., 407 F. App’x. 277, 280 (10Cir. 2011) (unpublished opinion) (quotithgpal, 556 U.S. at
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678).

In this case, Defendant arguesttRlaintiff has not satisfigtlese standards because she fails
to plead facts to support the elemearftthe causes of action she asseRIlaintiff contends that the
Complaint is sufficient to withstand a motion to dissa In the alternate; she asks the Court to
grant her leave to amend to cure any defects in the Complaint.

Application:

In the Complaint, Plaintiff states that the action is “brought against Defendant for malicious
prosecution, defamation, negligence and wrongful termination.” Complaint at § 1.1. She alleges
that she was employed by Defendant as a eaghiNovember of 2008 and, on October 29, 2009,
she was terminated after Defendant accusedftaealing approximately $140.00 from the store
cash register after its security personnel investiy#tte loss of that amount. Plaintiff denied that
she did so. According to Plaintiff, Defendant shiat, if she did not aditthe theft, it would press
criminal charges against her. She refusedltoit wrongdoing. She was terminated, and Defendant
pursued criminal charges in an Arizona state tcoBlaintiff alleges that the misdemeanor charge
was later dismissed for lack of sufficient evidence. Complaint Y 4.1 through 4.13.

Immediately following the foregoing allegations, the Complaint sets out a section entitled
“Causes of Action.” Plaintiff adopts and incorporates the preceding allegations and then alleges,
as her First Cause of Action, that Defendant teateitt her because she 1&#d to admit the theft.
Complaint at  5.1. Plaintiff also alleges tH§]s a proximate cause of Defendant’s wrongful
termination, Plaintiff has suffered damages,” and she describes the losses for which she seeks
compensationld. at 1 5.2.

The foregoing paragraphs are followed by a “second cause of action,” in which Plaintiff



adopts and incorporates the previous allegations and then alleges that a prosecution for
misdemeanor theft was commenced against Plaitht#t the prosecution was malicious, that it was
instigated by Defendant, that it was without probable cause, that it was “legally and finally
terminated in favor of Plaintiff,” and that, asresult of the criminal prosecution, she sustained
injury.” Complaint at 1 5.3 through 5.8.

The Complaint next alleges a “third causeaction, incorporating the prior allegations and
alleging the Defendant’'s actions “were intentional, willful and wanton and constitute gross
negligence for which Plaintiff is entitled to mar exemplary or punitive damages.” Complaint at
15.9. The next paragraph states “actions and wrongful conduatt Defendant “were of such a
nature” that Plaintiff “is entitled to recover exemplary or punitive damages.”

In its motion, Defendant contends the foregoing allegations are insufficient to state a
plausible claim for relief. Plaintiff states in the Complaint that she asserts claims based on
“malicious prosecution, defamation, negligencewrzhgful termination.” Complaintat  1.1. As
Defendant argues, however, she has failed to féesl sufficient to state a claim for defamation,
negligence, or wrongful termination, and her malicious prosecution allegations are merely
conclusory and “formulaic recitations tife elements” which are insufficient undevomblyand
its progeny.

As Defendant notes, to state a claim for detaonaPlaintiff must pled facts to show 1) a
false and defamatory statement, 2) an unprivdggeblication to a third party, 3) fault amounting
to at least negligence on the pafthe publisher, and 4) either the actionability of the statement

regardless of damage, or the existence of special darBagelanique, Inc. v. Stags P.3d 1209

!In its motion, Defendant cites Oklahoma legal authdmisupport of its view that Oklahoma law governs this
action. Plaintiff's response brief offers no argument to the contrary.
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(Okla. Civ. App. 2004). The Complaint in this case contains no factual allegations to support a
defamation claim. In her response to thetiomp Plaintiff offers no argument or authority
suggesting that she has pled facts to show #ssential elements. Accordingly, this claim must
be dismissed.

Plaintiff has also failed to plead facts to supploe essential elements of a negligence claim.
Those elements are 1) the existence of a dutyepalt of the defendant, 2) a breach of that duty,
3) damage to the plaintiff, and 4) a causalreection between the breach and the resulting damage.
Brigance v. The Velvet Dove Restaurant,, |25 P. 2d 300, 306 (Okl4986). Defendant argues
that Plaintiff has failed to allege the essentiah&nt of a duty or facts show how that duty was
breached. In her response, Ridi does not address this contention, and offers no argument
suggesting that the Complaint sufficiently pleaatss$ to support this claim. The motion to dismiss
is granted as to a claim of negligence.

The Complaint is also devoid of factual cemions in support of a wrongful termination
claim. Inits motion, Defendant argues thatmliiwas an employee at will, and it construes her
claim as based dBurk v. K-Mart Corp.,770 P. 2d 24 (Okla. 1989), which recognizes a cause of
action where an at-will employee contends heriteation violated public policy. Plaintiff does not
dispute that contention, and the Complaint contatnallegation to suggest this claim has any other
basis. To stateBurkclaim for relief, a plaintiff must allegiat she was an at-will employee, that
her termination violated a clear and compejlpublic policy embodied in existing statutory or
decisional law, and that she has no statutory rendd@rady v. Oklahoma Dept. of Public Safety
122 P.3d 473, 475 (Okla. 200Burk, 770 P. 2d at 28.

Plaintiffs Complaint fails to allege any ofdéke essential factual contentions. Furthermore,



in her response brief, Plaintiff fails to argue that she has pled facts to show these elements, and she
offers no legal authority suggesting that she has done so. The motion to dismiss this claim is
granted.

A review of the Complaint reflects that the only factual allegations are based on the
purported malicious prosecution of Plaintiff. Befendant argues, however, these allegations are
also deficient because they fail to allege facts sufficient to support the essential elements of the
claim. To state a claim for relief based on malis prosecution, a plaintiff must allege facts to
show: 1) the defendant instituted a legal actiortha) it did so with malice and without probable
cause; 3) the plaintiff successfully defended th®arand 4) the plaintiff suffered damages as a
result of the defendant’s action€allaway v. Parkwood Village, L.L.C1 P.3d 1003, 1005 n. 1
(Okla. 2000).

Although Plaintiff in this case has pled factstiow that Defendant initiated a criminal action, she
alleges no facts to show that it acted maliciowslwithout probable cause. On the contrary, she
alleges that it did so after its security personnel conducted an investigation. Complaint at  4.4.

That Plaintiff has listed the elements of dimaus prosecution claim in the Complaint does
not avoid dismissal. Paragraphs 5.3 through ®8amclusory allegations which provide “no more
than a formulaic recitation” of the elements; wadlegations are deficient and will not withstand
a motion to dismiss.gbal, 556 U.S. at 678. Accordingly, the motion to dismiss the malicious
prosecution claim is also granted.

As noted, Plaintiff's response brief wholfgils to address any of the legal arguments
asserted by Defendant, and offers no authority to support her view that the Complaint is sufficient.

She concedes, in fact, that she must plead fafftsient to state a plausiblclaim for relief and that



she cannot rely on the “bare assertion of legal losrans.” Response brief, at p. 4.  Plaintiff
suggests, however, that the Court must acceptuaghe allegations in her Complaint. However,
underTwomblynot all factual allegations are “entitled to the assumption of truiiyal, 556 U.S.

at 678, and where the well-pleaded facts “do not permit the court to infer more than the mere
possibility of misconduct,” a complaint doaet withstand a motion to dismissd. Plaintiff's
allegations in this case do not permit the Courtfier more than the mere possibility of misconduct

by Defendant.

The motion to dismiss must be granted.

Propriety of granting leave to amend:

Having determined that the motion to dismiss must be granted, the Court must consider
whether Plaintiff should be granted leave to amend in order to correct the noted deficiencies.
Brever v. Rockwell International CorptO F. 3d 1119, 1131 (CCir. 1994). Plaintiff expressly
requests leave to do so. As a general rule, “if &t all possible that the party against whom the
dismissal is directed can correct the defect ippteading or state a claim for relief, the court should
dismiss with leave to amendId. (quoting 6 C. Wright & A. Miller Federal Practice & Procedure
§ 1483, at 587 (2d ed. 1990) atthited States v. McGe893 F.2d 184, 187 {SCir. 1993)).

However, leave to amend is not automaticghgnted, and may be denied for reasons such
as futility ofamendment or undue delé&ee Foman v. Dayi871 U.S. 178, 182 (196tom v.

Squire 81 F.3d 969, 973 (¥0Cir.1996). A court properly mayeny a motion for leave to amend
as futile when the proposed amended complaint would be subject to dismissal for any reason,
including that the amendment would notswe a motion for summary judgmenBauchman for

Bauchman v. West High SchpodB2 F.3d 542, 562 (T@ir. 1997)(citingAM Int'l, Inc. v. Graphic



Management Assocs., Ind4 F.3d 572, 578 (7th Cir.1995) anilson v. American Trans Air, Inc.
874 F.2d 386, 392 (7th Cir.1989)).

Having reviewed the Complaint in its entirethe Court concludes that leave to amend
should be granted. Although the allegations in the@aint fail to state a plausible claim for relief,
the Court cannot state with certainty at this stafythe litigation that it would be futile to amend
to cure the pleading deficienciesccordingly, Plaintiff is authorized to file an amended complaint.
Conclusion:

For the foregoing reasons, the motion to dsshjDoc. No. 10] is GRANTED. Plaintiff's
request for leave to amend is also GRANTED. rRiffiis amended complaint shall be filed no later
than 14 days from the date of this Order. Defatidaesponse shall be fden accordance with the

deadline established by the Federal Rules of Civil Procedure.

L0 bk

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE

IT IS SO ORDERED this 20day of June, 2012,




