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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

AMERICAN FIDELITY ASSURANCE )
COMPANY, )
Plaintiff, ;
V. % NO.CIV-11-1284-D
THE BANK OF NEW YORK MELLON, ))
Defendant. ))

ORDER
Before the Court is the motion to dismis®[PNo. 35] of Defendant The Bank of New York
Mellon (“Bank”), seeking to dismiss the Second Amended Complpimsuant to Fed. R. Civ.
P. 12(b)(6). Plaintiff timely responded, and the Bank filed a reply.

|. Background:

In the Second Amended Complaint, Plaintiff atselaims based on a violation of the Trust
Indenture Act, breach of contract, breachfidliciary duty, and negligence, including gross
negligence. The claims result from Plaintiff'atsts as an institutional investor which purchased
certain securities from Countrywide Financial @anation (“Countrywide”) and its related entities.

The securities, identified as “certificates,” were represented to Plaintiff and other investors as backed
by mortgages. Plaintiff and other investors purportedly relied on representations by Countrywide

in various prospectuses and related materialshwdtated that the mortgages were issued pursuant

!By Order [Doc. No. 24] of January 18, 2013, the Court granted the Bank’s motion to dismiss the
Complaint, but also granted Plaintiff leave to amentbtoect the deficiencies noted in the Order. Plaintiff
then amended, and filed the Second Amended Complaint.
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to specific underwriting guidelines and were raésdinvestment-grade. In numerous investor
lawsuits and a Securities and Exchange Casioin (“SEC”) action, Countrywide was accused of
extensive fraud based omter alia, its knowingly false and misleading statements in the
prospectuses and materials related to the certificates.

In connection with the investments, Pooling and Servicing Agreements (“PSAs”) were
executed by Countrywide or idfiliates. The PSAs providater alia, for the creation of trusts for
the purpose of holding the certificates for the bgiéfPlaintiff and otheinvestors. The Bank is
the trustee of those trusts. Insttawsuit, Plaintiff alleges the Bank, as trustee, violated the Trust
Indenture Act, 15 U.S.C. § 77aad,seq. It also alleges it the Bank breached its contractual
duties in the PSA provisions govengiPlaintiff's investment. Addonally, Plaintiff alleges the
Bank, as trustee, had fiduciary obligations taiiiff as an investor, that it breached those
obligations, and that Plaintiff waamaged as aresult. Plainéféo alleges the Bank was negligent
in carrying out its responsibilities and that its conduct amounts to gross negligence.

The Bank seeks dismissal of all claims assdoly Plaintiff, arguing that the allegations fail
to state plausible claims for relief on any of the claims asserted.

Il. Standard of review:

To avoid dismissal pursuant to Rule 12(b)(6), a complaint “must contain enough factual
allegations ‘to state a claim to relief that is plausible on its faBelf Atlantic Corp. v. Twombly,
550 U.S. 544, 570 (2007). To state a plausiblamlahe Plaintiff has the burden to frame a
complaint with enough factual matter to suggest that it is entitled to relief, and “[f]lactual allegations
must be enough to raise a right to relief above the speculative |&webinbly 550 U. S. at 555.

“A claim has facial plausibility when the plaintgfeads factual content that allows the court to draw



the reasonable inference that the defendant is liable for the misconduct alkegjextdft v. Igbal
556 U.S. 662, 678 (2009).
Twomblyand its progeny do not eliminate the nopéeading standards of Fed. R. Civ. P. 8;
thus, “detailed factual allegations” are not necgstasatisfy the plausibility requirementsbal,
556 U.S. at 678. “The question to be decided is ‘whether the complaint sufficiently alleges facts
supporting all the elements necessary to establish an entittement to relief under the legal theory
proposed.”Cameron v. Travelers Home and Marine Ins.,Q012 WL 5266172, at *1 (W.D. Okla.
Oct. 23, 2012) (unpublished opinion) (quotlrane v. Simo95 F.3d 1182, 1186 (1ir. 2007)).

[1l. Application:

A. Claim arising under the Trust Indenture Act:

The Bank initially argues that Plaintiff canrsttite a plausible claim for relief based on an
alleged violation of the Trushtlenture Act (“TIA”) because the Act does not include within its scope
certificates governed by a PSA. Evkthe Act were construed todgtude such certificates, the Bank
contends Plaintiff has failed tdlege facts sufficient to bring itdaim within the scope of the Act.

The Bank argues that the Thes not apply to the certificates on which Plaintiff's claims
are based because it expressly exempts fronovisrage “(1) any security other than (A) a note,
bond, debenture, or evidence of indebtedness, whatimet secured, or (B)ertificate of interest
or participation in any such note, bond, debest or evidence of indebtedness....” 15 U.S.C.

§ 77ddd(a)(1). The Bank also argues that the caatés at issue here are exempt because the TIA



does not apply to “any certificate of interestparticipation in two or more securities having
substantially different rights and privileges.” 15 U. S. C. § 77ddd(8)(2).

The Bank acknowledges that its argument has eeeressly rejected by at least two courts.
In Retirement Board of the Policemen’s Annuity and Benefit Fund of Chicago v. Bank of New York
Mellon, 914 F.Supp. 2d 422 (S.D.N.Y. 2012)4¢llon"), the Honorable William H. Pauley Il held
that the PSA certificates are covered by the TIA because the certificates constitute debt securities
rather than equity, and thus are ud#d in the scope of TIA coveragBank of New York Mellon,
914 F.Supp. 2d at 429. The same conclusion was reached by the Honorable Katherine B. Forrest in
Policemen’s Annuity and Benefit Fund of Chicago v. Bank of Americg, 9d0.AF. Supp. 2d 536
(S.D.N.Y. 2012) (Bank of Americg.

In Mellon, the court discussed at some length the characteristics of PSAs governing
securitization agreements, noting that the Second Circuit Court of Appeals had described them as
“similar to bond indentures in many respectd/féllon, 914 F.Supp. 2d at 428 (quotiigreenwich
Fin. Servs. Distressed Mortg. Fund 3 LLC v. Countrywide Fin. C&@3 F.3d 23, 29 (2d Cir.
2010)). The court also noted that the certificate$‘ardinarily referred to as commercial mortgage-
backed securities.Td. (quotingLaSalle Bank Nat'l Ass’n v. Nomura Asset Capital Cot@4 F.3d
195, 200 (2d Cir. 2005) and citifgWCapital Asset Mgmt., LLC v. Chicago Properties, L61D
F.3d 497, 499 (7Cir. 2010)). Citing the sae authority, the court iBank of Americagreed that
“certificates issued pursuant to PSAs like thesoaieissue here are ‘bonds’ (not equitylank of

America,907 F.Supp.2d at 556 (citations omitted).

*The statutory provision codifies the provisions of §§ 304(a)(1) and (2) of the TIA.



The Bank acknowledges that the arguments it assettiis case in support of its contention
that the TIA does not apply were also raised in bdéfion andBank of Americaand both courts
rejected the arguments. In its brief, the Bank argues at length that the two decisions are simply
wrong. In support, it does not cite court decisions supporting its argument, but discusses
interpretative guidance published on the Securities and Exchange Commission (“SEC”) website, and
argues that the SEC’s guidance suggests that the PSA certificates are exempt from the TIA.
Additionally, the Bank cites articles from legaddtises expressing the opinion that PSA certificates
are equity interestsSeebrief at pp. 10-11 and n. 3dowever, the Court noteékat essentially the
same supporting material was presentddafion, and the court found that it was not bound by the
SEC'’s interpretation or the opinions expressed in legal literaMedlon, 914 F.Supp. 2d at 429.
As the court observed, the statements on the SEC website *““do not warrant controlling deference
because ‘interpretations contained in policyestants, agency manuasd enforcement guidelines
.. .[are] beyond th€hevror pale.” Id. (quotingUnited States v. Mead Corpt33 U.S. 218, 234
(2001) (internal citations omitted). Thus, a ¢amansidering SEC guidelines and informal opinions
affords those interpretations “respecbportional to their power to persuaddd: (quotingMead
533 U.S. at 235 (internal quotations omitted).  The coutelon did not find the SEC website
guidance persuasive because the SEC “sugppbeanalysis supporting its conclusiond: at 429.

The Bank notes that, following the decisioMallon, the SEC amended its website by citing
the decision and noting that the court held thaTteapplies to asset-backed securities in the form

of certificates.SeeSEC websitewww.sec.govat Section 202.01 (May 3, 2012). The SEC added

3Chevron, U.S.A.,, Inc. v. NaturResources Defense Council, 67 U.S. 837 (1984).
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that it was reconsidering its guidanon this point in light of thilellondecision.Id. However, as
the Bank points out, the website has not yet been further amended.

The Court has carefully reviewed and constdethe parties’ arguments in light of the
existing reported decisions interpreting the scopgkeTIA and its application to certificates issued
pursuant to PSAs. The Court agrees thinanalyses and decisions issuel@ilon andBank of
America and concludes that the certificates at issue in this case are covered by trendlihe
exemption in 8§ 77ddd(a)(1) does not apply. Accordingly, the motion to dismiss on that basis is
denied.

The Bank further argues, however, that th& @kemption in 8 77ddd(a)(2) also applies and
renders the TIA inapplicable to the PSAs in ttase. The exemption on which it relies provides that
the TIA does not apply to “any certiite of interest or participatn in two or more securities having
substantially different rights and privileged.5 U.S.C. §77ddd(a)(2). The Bank argues thatthe PSA
certificates on which Plaintiff's claims are bdsavolve multiple securities excluded from TIA
coverage.

In its response brief, Plaintiff acknowledgést the TIA exempts certificates evidencing
participation in two or more securities with substantially different rights and privileges and notes that
the court inOklahoma Police Pension and Retiremerdgt&y v. U.S. Bank National Ass201
F.R.D. 47 (S.D.N.Y. 2013), held that the TIA diot apply to certificates issued pursuant to a PSA
because they represented participation in “multiple underlying securities” having “substantially

different rights and privilegesld. at 65 n. 13.

* As the parties note, the decisiorMellonwas certified for an interlocutory appeal. The issues on
appeal includdnter alia, the scope of TIA coverag8eeOrder, 2013 WL 593766, at *5 (S.D.N.Y. Feb. 14,
2013) (unpublished). The appeal remains pendingeitsttcond Circuit Court of Appeals, and no decision
has been issued as of the date of this Order.



As Plaintiff notes, however, the applidily of the §77ddd(a)(2) exemption involving
multiple securities was also considered by Judge Forrest in her decision addressing the defendant’s
motion to dismiss a second amended complaiBiink of America. See Policemen’s Annuity and
Benefit Fund of Chicago v. Bank of America, N9A3 F.Supp.2d 428 (S.D.N.Y. 2013). In seeking
dismissal of the second amended complaint, tlendant raised the argument, asserted by the Bank
in this case, that the TIA exemption setiol 77ddd(a)(2) applied to the PSA certificdtbsat 438.

Judge Forrest rejected that argument, holdiatttte PSAs reflected“a pool of mortgages”
grouped into “a single security with a single principal balandel.”at 439. That there were
“numerous mortgages with different terms undedyihe ultimate obligation,” did not alter the fact
that there was “a single outstanding balance amount and a single type of obligiaion.”

Plaintiff urges the Court to follow this de@n because the certificates on which its claims
are based involve a single security with a single principal balance, thus creating a single obligation.
Thus, Plaintiff contends the certificates at issue hepresent the same structure as those considered
in Bank of America.Plaintiff contends this is demonstrated by Exhibit 2 to the Second Amended
Complaint.

The Court has reviewed the legal argumentkleas considered Exhibit 2 and the remaining
exhibits incorporated by Plaintiff in its Second Anded Complaint. Having done so, the Court finds
that the allegations and the documents incorpdray reference in the Second Amended Complaint

are sufficient to allege plausibladts that the certificates at issue in this case contain a single interest



in a security. The Court will not, at the motion to dissgistage, consider whether the evidence will
ultimately support that conclusion. The only issuledaletermined regarding the motion to dismiss
is whether Plaintiff has alleged sufficient factstate a plausible claim foglief under the TIA. The
Court finds that it has satisfied that burden, and denies the motion to dismiss on this basis.

The Bank also argues, however, that evetinéf TIA applies, Plaintiff's allegations are
insufficient to state a plausible claim for réliender any of the specific bases which Plaintiff
contends constitute a violation of the TIA. TBank’s argument in this regard challenges the legal
basis for Plaintiff’'s claims of violations. lbatends that the provisions on which Plaintiff relies
cannot support the violations it cites.

To some extent, the Bank’s arguments involvamalysis of the terms of the PSAs in light
of the TIA. However, the Bank’s arguments arere properly characterized as urging the Court to
find that the facts and circumstances underlying Bieaclaims are insufficient to show a violation
of the TIA. The Court finds these contentionsuse primarily on whether Rintiff will be able to
present evidence sufficient to support its claimethtions, not whether the allegation in the Second
Amended Complaint are sufficient to state a plaestldim for relief. The Court concludes that the
issues raised by the Bank are more properly coresicra later stage of the proceedings, and it finds
the allegations sufficient to state a plausiblensltor relief on Plaintiff’'s TIA claims. The motion

to dismiss is denied as to this contention.

*When considering a Rule 12(b)(6) motion to dissnthe Court may consider material submitted as
an exhibit to a pleading or incorporated or refieesl in the complaint, as well as documents relied upon by
a plaintiff as an integral basis for the clain®ee, e.g., Tal v. Hoga#53 F.3d 1244,265 n. 24 (10 Cir.
2006)



B. Breach of contract claims:

Count Il of the Second Amended Complaint assaitlaim for breach of contract. Plaintiff
alleges that the Bank breached 88 8.01 and 10.0%ed?SAs. Second Amded Complaint at 11
65-72° In summary, Plaintiff contends that tegsrovisions create a contractual duty to provide
information to Plaintiff and other institutional insters and/or to take certain actions regarding
Countrywide. It alleges that the Bank breacg@d1 by failing to examine the statements provided
to it by Countrywide pursuant to the PSAs. Ri#i also alleges the Bank breached § 10.05 by
failing to disclose to the credit rating agenciesths occurrence of an Event of Default that had not
been cured, and b) the repurchase or substitafiorortgage loans pursuant to 8§ 2.03 of the PSAs.
It also alleges that 8§ 10.05 was breached by the Bank’s failure to provide full and accurate
information, more specifically set out at § 63leé Second Amended Complaint. Plaintiff alleges
that these purported breaches by the Bank resultizshiages to Plaintiff and other investors because
the Bank’s compliance ith its duties would have avoided or reduced the losses resulting from
Countrywide’s improper conduct.

To state a claim for relief based oreach of contract under New York ldwlaintiff must
allege facts to show (1) an agreement betweerplhintiff and the defendant; (2) the plaintiff's
performance of the agreement; (3) the deferigldmeach of the agreement; and (4) damages
sustained by the plaintiff as astét of the defendant’s breackiv2007 Monday 230 Park Mezz I,

LLC v. Landesbank Baden-Wuerttemhe2§13 WL 135548, at *4 (N.Y.S. 2d. Jan. 10, 2013)

®Count Il of the Second Amended Complaint algoressly incorporates the previously pled specific
factual allegations thereirSecond Amended Complaint at  64.

"The parties agree that New York law governs tieatin of contract, negligence, and fiduciary duty
claims in this case.



(unpublished opinion)see alsoJP Morgan Chase v. J.H. Elec. of New York,,I863 N.Y.S. 2d
237 (2010).

In the Second Amended Complaint, Plaintiffs alleged an agreement which it performed,
and it alleges the Bank breached the agreementettr, the Bank argues Plaintiff has not alleged
sufficient facts to show that the Bank was caatmally obligated to take the specific actions on
which Plaintiff relies, nor has it alleged facts to show that it incurred damages as a result of the
Bank’s failure to act. Instead, as it argued in sep#ismissal of the Complaint, the Bank contends
Plaintiff's allegations are conclusory and cannot satisfyTivemblystandards. The Bank also
contends, as it argued in seeking dismissal of the Complaint, that the PSAs impose no contractual
duty to take the actions which Plaintiff allegeseveequired of the Banl&inally, the Bank reasserts
its argument that Plaintiff has failed to allege loss causation.

Having examined the allegations in the @&t Amended Complaint in light of the Bank’s
arguments, the Court concludes tialy contain sufficient facts tothstand dismissal. Plaintiff has
added sufficient detall to its factual allegationawoid the Court’s finding, in the Order granting
dismissal of the origal Complaint, that the allegations were vague and conclusory. The balance
of the Bank’s contentions are directed at the salisamerits of Plaintiff's allegations rather than
their factual sufficiency at the pleading stage.iléhese issues will ultiately involve the Court’s
interpretation of the contractual agreements oichviPlaintiff relies, the Court finds that such
determination should be reserved for a later stage of this litigation.

With respect to the contention that PlaintifEHailed to allege sufficient facts to show loss

causation, the Second Amended Complaint identifies a loss amount and alleges that this loss was
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caused by the Bank’s alleged breaches. While tfarability to prove this essential contention

may be in question, that determination cannot reasonably be made at this stage of the litigation.
Accordingly, the Court denies the motion to dissithe breach of contract claims in Count Il

of the Second Amended Complaint.

C. Breach of fiduciary duty claim:

Count Il of the Second Amended Complaint alleges the Bank, as Trustee, had fiduciary
obligations to Plaintiff, including the duty of goodtfaand loyalty in the performance of its duties,
and the Bank breached these fiduciary obligatidnalleges the Bank did so by failing to perform
specific non-discretionary, ministerial tasks, and it identifies these tasks at {1 75(a) and (b) of the
Second Amended Complaint. Plaintiff alleges that it was damaged as a result of the Bank’s failure
to perform the non-discretionary, ministerial tasksvhich Plaintiff relies in an amount exceeding
$9,730,000. Second Amended Complaint at 11 76-77.
The Bank seeks dismissal of this claim, argtivag the claim is foreclosed by New York law.
More specifically, the Bank argues that its rights and obligations are limited to those expressly set
out in the PSAs.
As the Court noted in the Order addressing the Bank’s motion to dismiss the original
Complaint filed herein, the Bank is correct in gsartion that a fiduciary duty requires the existence
of a higher level of trust than that created by a contractual obligation:
A fiduciary duty is a relationship d¢figher trust that arises out of an
obligation to act for or give adw to another upon matters within the
scope of the relatioreBCI, Inc. v. Goldman Sachs NY3d 11, 31
(2005). A fiduciary relationship is fact specific and grounded in a
higher level of trust than normaliy present in the marketplace in an
arms-length business transactileh; RNK Capital LLC v. Natsource

76 AD3d 840 (1st Dept 2010). Where the parties have entered into a
contract, courts look to the agreement to find the nexus of the parties
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relationship and should not ordinarily transport the parties to the realm
of higher duty ECBI, supra

Facie Libre Associates I, LLC v. Secondmarket Holdings, 204.2 WL 3490344, at *4 (N.Y. Sup.
Ct. Aug. 10, 2012) (unpublished opinion).

However, New York also recognizes that “[tlhe same conduct may constitute both a breach
of contract and a breach of fiduciary dutiddmlet on Olde Oyster Bay Home Owners Ass’n, Inc.
v. Holiday Organization, In¢2006 WL 1982603, at *13 (N.Y. Sup. July 7, 20@jing Bender Ins.
Agency, Inc. v. Treiber Ins. Agency, Iit29 N.Y.S.2d 142 (2001) amhvis v. Dime Savings Bank
of New York 557 N.Y.S.2d 775 (1990)). Furthermore, “[p]arties may plead alternative and
contradictory theories of liability. Hamlet 2006 WL 1982603, at *13 (citingaglan Realty Corp.
v. Tudor Hotel Corp.540 N.Y.S.2d 240 (1989)). “The fatttat the allegations underlying the
breach of fiduciary duty claim may overlap witlethreach of contract claim does not require the
dismissal of the breach of fiduciary duty clainRfohealth Care Associates, LLP v. ApAD04 WL
1872915, at *5 (N.Y. Sup. Aug. 18, 2004) (citationsitted). Instead, the @rt must determine
whether the facts alleged sufficiently state ¢hements of a breach of fiduciary duyamlet 2006
WL 1982603, at *13. A “fiduciary relationship arises between two persons when one of them is
under a duty to act for or to give advice for bemefit of another upon matters within the scope of
the relation.” Airey v. Remme]®53 N.Y.S. 2d 822, 829 n. 3 (N.Y. Sup. 2012) (citations omitted).

The Court concludes that Plaintiff's factual allegations are sufficient to state a plausible

claim for relief based on a breachediduciary duty. Although proaif a fiduciary relationship may
impose on Plaintiff a “heavy burderste Airey953 N.Y.S. 2d at 829 n. 3, whether Plaintiff can

satisfy that burden is not the issue to bemeite=d in ruling on the Bank’s Rule 12(b)(6) motion.
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The Court finds Plaintiff's contentions sufficiliyn allege facts which could support the initial
elements of its breach of fiduciary duty claim.

With regard to the Bank’s contention that Pldiinas not adequately pled loss causation, the
Court finds that the Second Amended Complaintaiostsufficient factual detail to avoid dismissal.
Whether the claimed loss was attributablertg lareach by the Bank is a factual question which is
not properly adjudicated in ruling on a Rule 12(b)(6) motion. The motion to dismiss the Count 11l
claim in the Second Amended Complaint is denied.

D. Negligence and gross negligence claims:

With respect to the Count 1V allegations ofjhgence, Plaintiff has pled facts to show that
the Bank owed it a duty which was breached anditlaturred resulting damages. These are the
essential elements of a negligence claim under New York B&e, e.g., Ivory v. International
Business Machines Corp2012 WL 5680180, at *3 (N.Y. Sup. Nov. 15, 2012) (unpublished
opinion). Plaintiff has also factually alleged that the Bank’s conduct was sufficiently reckless to
constitute gross negligence. Second Amended Complaint at 1 79-82.

As the Court concluded in ruling on the Bank’stioio to dismiss these claims in the original
Complaint, the factual allegations are sufficient to state a plausii@ ¢or relief based on
negligence and to raise the issue of grosfigegce. The Second Amended Complaint adds some
additional factual detail to the Count IV claim and incorporates all prior allegations by reference.
The Court finds the allegations sufficient to avoid dismissal.

With respect to the Bank’s contention that Rtiffifailed to adequately allege loss causation,
the Court agreed in its ruling on the Complaint fR&intiff's allegations were conclusory in this

regard. Leave to amend was authorized to cothedtdeficiency. The Court concludes that the
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Second Amended Complaint contains sufficieatttial allegations regarding the loss allegedly
caused by the Bank’s purported negligence. with the other claims, whether Plaintiff can
ultimately prove loss causation is a matter talbeermined by the evidea, and the issue is not
properly adjudicated in a Rule 12(b)(6) motioficcordingly, the motion to dismiss Count IV is
denied.

V. Conclusion:

For the foregoing reasons, the Bank’s motion to dismiss the Second Amended Complaint
[Doc. No. 35] is DENIED. TheBank is directed to file its Answer to the Second Amended
Complaint according to the deadlines set forth @Rhderal Rules of Civil Procedure and the Local
Civil Rules of this Court.

IT IS SO ORDERED this 26day of December, 2013.

I, 0. ik

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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