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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA
RICHARD LYNN DOPP, )
Plaintiff,
Case No. CIV-11-1495-D

V.

JUSTIN JONESet al,

N N N N N N N

Defendants. )

ORDER

This matter comes before the Court for review of the Supplemental Report and
Recommendation issued by United States Magesthadge Gary M. Purcell on May 8, 2012 [Doc.
No. 22]. Plaintiff has timely filed a lengthy objem within the page limitation authorized by the
Court. SeeOrder of June 8, 2012 [Doc. No. 24]. Ptdfrhas also filed numerous motions, seeking
to disqualify Judge Purcell and to supplenteetSecond Amended Complaint and prior motions.
The Court must makede novadetermination of any portion of the Supplemental Report to which
a specific objection is made, and may accept, ippdifreject the recommended decision in whole
or in part. See28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b)(3).

Plaintiff, who appeargro se is an inmate of the Oklahoma Department of Corrections
(DOC) challenging the conditions of his confinement under maximum security at the Oklahoma
State Penitentiary (OSP) in McAlester, Oklalmrand his placement in that institution. He is
serving a life sentence without thessibility of parole for a druigafficking crime committed after
previous felony convictions. Plaintiff has beemexuent litigant in this and other federal courts,
and is currently subject to the filing restrictiongposed by 28 U.S.C. § 1915(g). The Court recites

this fact even though Plaintiff has pdie filing fee and is not proceedimgforma pauperisn this
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case, because some of Plaintiff's prior casesasvant here. Plaintiff relies in part on prior
recommendations and rulings in those cases as a basis for his objection to Judge Purcell's
Supplemental Report, as discussed below.

The initial pleading in this case was a duplicdtRlaintiff's complaint in Case No. CIV-11-
306-D, with additional pages inserted to add claims and defendants based on intervenirig events.
CompareCompl. [Doc. No. 1jvith Dopp v. JoneCase No. CIV-11-306-D, Compl. (W.D. Okla.
March 17, 20115. A year earlier, Plaintiff had filed annabst identical complaint in Case No. CIV-
10-1198-D, but he voluntarily dismissed the acaféter Judge Purcell recommended a denial of
forma pauperisstatus due to Plaintiff's accumulation of three “strikes” under § 1915(g). When
refiling as No. CIV-11-306-D, Platiff added allegations designed to satisfy the “imminent danger”
exception of § 1915(g). Howevehe Court found these allegations to be insufficient and denied
in forma pauperistatus; the action was dismissed for nonpaytrof the filing fee Within a month
after the court of appeals issued thandate in his appeal of the dismissal, Plaintiff filed this action.

Like these prior cases, Plaintiff includes in this case a multitude of claims and defendants
—many unrelated to each other — regarding eveatspian a time period of three years and concern
Plaintiff's many grievances during that time perfodhe initial Complaint filed on December 21,

2011, contained 42 enumerated claims againge#ndants and spanned 83 pages, including the

! Many of the additional allegations werewmity made in Case No. CIV-11-306-D as part of
Plaintiff's effort to gainn forma pauperistatus, although they were not included in the original complaint.

2 |n addition, Plaintiff submitted with both comjsits the same declaration and grievance log, listing
his many administrative grievances. In this céise,declaration bears a new date and the log has been
updated with additional grievances.

® This case was filed in December, 2011,a@ning events beginning in November, 2009, but
Plaintiff has included later events in his amendedgings, and has sought leave to supplement his Second
Amended Complaint to add claims and defendants as new events occur.
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attached declaration and grievance log; it was accompanied by a separate motion for injunctive
relief, which spanned 90 pages including exhibitd,\@as incorporated into the Complaint’s request

for relief. Plaintiff complained of problems tHa@gan when he was taken back into custody after

he was mistakenly released from the Lawton Correctional Facility (LCF) in October;' 2009.
Plaintiff asserted claims regarding his sgignment to OSP and placement in disciplinary or
administrative segregation, as well as claims alleging unconstitutional conditions with regard to
lighting, showers, exercise, leg restraints, gedit supplies, food, cloing, bedding, shoes, laundry
service, mail service, religious materials, religisesvices, medical care, and dental care. Plaintiff
invoked various civil rights statutes, the Redigs Land Use and Institutionalized Persons Act
(RLUIPA), 42 U.S.C. 8§ 2000cet seq, and supplemental jurisdiction for state law claims.

Upon initial screening pursuant to 28 U.S.C. § 1915A, Judge Purcell found the Complaint
failed to satisfy Rule 8(a) of the Federal Rule€unfil Procedure, and direetl Plaintiff to file an
amended complaint within 30 daysSeeOrder of Jan. 5, 2012 [Doc. No. 7]. After unsuccessful
efforts to obtain relief from the January 5d@r, Plaintiff filed his Amended Complaint on
February 14, 2012, accompanied by a suipgbrief. Contrary to Judge Purcell’s instructions, the
Amended Complaint did not contain a short araimpktatement of Plaintiff's claims but was,
instead, even more prolix and confusing ttms initial pleading, purporting to incorporate by

reference “his entire Complaint Doc#1 andateompanying Motion for Preliminary Injunction,

* Plaintiff had previously filed many complaints concerning his confinement at 5E&Dopp v.
Ward Case No. CIV-02-1559-T, Compl. (W.D. Okla. Nov. 5, 2002)pp v. JonesCase No. CIV-06-842-
D, Compl. (W.D. Okla. Aug. 10, 2006Ropp v. Miller, Case No. CIV-09-101-D, Compl. (W.D. OkKla.
Jan. 23, 2009opp v. Miller, Case No. CIV-10-663-D, Compl. (W.D. Okla. June 25, 2010).

®> Judge Purcell described the Complaint as a g&-gacument because he did not count the attached
grievance log.



etc.” SeeAm. Compl. [Doc. No. 14] at 6. The Ameéed Complaint asserted additional claims (a
total of 50 as numbered by Plaintiff) and addedent®fendants, including two employees of LCF.
Considered alone, the Amended Complaint arath#d declaration spanned 83 pages; it was also
accompanied by a supporting brief with exhibits [Doc. No. 15].

By Order of March 15, 2012, Judge Purcebporly struck the Amended Complaint and
directed Plaintiff to file a second amended conmplaln addition to reminding Plaintiff of the
requirements of Rule 8(a), Judge Purcell advised Plaintiff regarding the limits of proper joinder
under Fed. R. Civ. P. 20(a)(2) and remedies available in a civil rights action, which may not
challenge the validity of a disciplinary convami. Plaintiff's request for reconsideration was
denied, but he was granted additional time to prepare an amended pleading.

On May 3, 2012, Plaintiff filed his Second Amended Complaint. In some respects, the
Second Amended Complaint represents a significaprovement over Plaintiff's prior efforts to
state his claims. Plaintiff has reduced his allegations to 57 pages (including an attached declaration),
and grouped his claims into seven enumerated counts. However, each count represents a broad
category of constitutional or statutory rightsdaach is brought against numerous defendants who
allegedly violated the described right in some wiaythis pleading, Plaintiff has added even more
defendants, and he has again filed a supporting bitieewhibits [Doc. No. 20] Plaintiff also filed
an Amended Motion for Preliminary Injunction aodf emporary Restraing Order [Doc. No. 21],
which totals 77 pages including exhibits. The Amended Motion primarily concerns Plaintiff's
assignment to OSP and confinement in disciplinary or administrative segregation and three

disciplinary convictions, but it also seeks changes in certain OSP policies as well as other relief.



Examining only the Second Amended Compla@unt | appears to claim violations of
Plaintiff's First Amendment rights of access to raligg books or materials, religious services, a law
library, legal materials or resources, incoming and outgoing mail (legal, personal, and religious),
indigent postage and mail supplies, indigent coggervices, and prison policies and orders, as well
as rights to submit grievances and grievance appeals and to petition the government, a right of access
to the courts, and retaliation for asserting various rights, including filing lawsuits. Count | seems
to be directed at twelve defendantsngimg from DOC Director Justin Jones and DOC
administrators, to Randall Workman (former OSPdea) and OSP administrators, as well as mail
room employees and individuals involved in sowey with processing or reviewing Plaintiff's
administrative grievances. The allegations maffieto support Count | span twelve single-spaced
pages, not counting references to the accompanying declaration.

Count Il similarly concerns multiple alleged BLPA violations; it incorporates allegations
made in support of Count | and adds anotheretipmages of allegations, not counting references to
the declaration. It appears to involve roughly the same defendants and many of the same claims,
except they are asserted under RLUIPA.

Count Il concerns alleged violations42 U.S.C. 8 1985 and 8§ 1986 due to a conspiracy
among DOC and OSP administrators. The naturé purposes of the alleged conspiracy or
conspiracies are unclear. This count menti®uintiff's religious rights and incorporates
allegations from Count I, but appears mainlgaonplain about Plaintiff's placement at OSP rather
than a medium security facility after his 2009 return to custody.

Count IV concerns alleged violations of theurth Amendment related to Plaintiff's return

to custody, that is, his arrest and seizure fremiother’s house and alleged use of excessive force



while transporting him back to prison. Thisunt names only three defendants and appears to
concern discrete events, but these eventsramtin November, 2009, more than two years before
this case was filed. This raises a question whether any 8 1983 claims based on them are time barred.
Count V concerns alleged violations of Fifth and Fourteenth Amendment rights related to
compelled self-incrimination, denial of dueopess and equal protection, retaliation, and “breach
of contractual agreement/fraud/undue influen@&e€Sec. Am. Compl. [Doc. No. 19] at 29. These
claims are based on allegations regarding an iat@maestigation of Plaintiff's release from LCF
and a disciplinary charge of escape, and aliegenspiracy to punish Plaintiff and cause him to
incriminate himself based on false promises thatdwdd be released frodisciplinary confinement
and restored to a medium security clasaiiobn. Included under this count, however, are a
confusing array of allegationsgarding denial of participation in a food purchase program and a
supplemental food program, denial of special sineesled for a foot condition, denial of indigent
mail service for grievance appeals, preventicgipt of religious books from outside vendors,
denial of telephone privileges, and assigning Efato a maximum security prison. Also included
under this count are a list of retaliation claims that incorporate other counts and allege in a
conclusory manner that actions taken by a widéetyaof defendants were done to retaliate for
Plaintiff's exercise of various rights. For exale certain defendants employed at DOC, OSP, and
LCF allegedly retaliated against Plaintiff forfig grievances or lawsuits, through imposing various
punishments or initiating misconduct chargesu@ V spans approximately seven single-spaced
pages, not counting references to other coumdsPdaintiff's declarationand appears to involve

approximately 17 defendants.



Count VI concerns alleged violations oéthighth Amendment due to the severe conditions
under which Plaintiff is confined at OSP, babnerally and while confined in disciplinary or
administrative segregation. The wide array of clamnps is described generally above, and includes
everything from showers, food, bedding, laundry ®ervexercise, leg restraints, and indigent
hygiene supplies, to medical and dental cdtespans seven single-spaced pages, not counting
numerous references to Plaintiff's declaratiom appears to involve approximately 15 defendants.

Count VII concerns alleged violations dfe Due Process Clause of the Fourteenth
Amendment. It incorporates “every previous hereinabove claim and sub-sk@é3¢cond Am.
Compl. [Doc. No. 19] at 40; and adds four meirggle-spaced pages of allegations, plus references
to parts of Count | and Plaintiff’'s declaration.i§bount lists numerous instances in which adverse
actions were taken against Plaintiff, allegedither without notice and a hearing or without
adequate hearing procedures (such as presant#tivitnesses and evidence, sufficient findings,
and an unbiased hearing officer). The actidsaawhich Plaintiff complains include everything
from seizing Plaintiff's “orthopeditennis shoes” when he arriveack at the Lexington Assessment
and Reception Center, to seizing funds from REEminmate account in order to satisfy various
unpaid fees and fineSee idat 40-41. Plaintiff also alleges under this count that various Oklahoma
statutes are unconstitutional; named defendants®odbnt include a DOC attorney and Attorney
General “Scott Pruitt and/or Drew Edmondsold’ at 41. This count alssncompasses Plaintiff's
placement at OSP in disciplinary confinement laisddisciplinary conviction of escape, as well as
other disciplinary convictions Plaintiff has received at OSP.

For relief, Plaintiff prays for injunctive relief as set forth in his separate motion,

compensatory and punitive damages against each defendant except the attorneys, a “cease and



desist” order against legal proceedings to colleesfand fines, and a declaration that certain state
statutes are unconstitutional.

As this summary of the Second Amended Complaint makes clear, Judge Purcell correctly
concludes that Plaintiff's pleading does not eamta short and plain statement of the claims
showing he is entitled to relief and — with regard to constitutional claims — showing each defendant’s
personal participation in the violation of a specifght. It includes a combination of prolix and
confusing allegations coupled witbnclusory legal assertions, cowg such a broad array of issues
and claims that a defendant atteimg to answer it would have no idea where to start. It fails to
satisfy the purposes of Rule 8 to give the adveasty fair notice of the claim asserted, and it places
an unjustified burden on the court or lgigg who must review it and respon&eeMann v.
Boatright 477 F.3d 1140, 1148 (10th Cir. 2003ge also Carbajal v. City of Denye&t012 WL
4354677, *1 (10th CirSept. 25, 2012)Whitehead v. ShafeR95 F. App’x 906, 908 (10th Cir.
2008);Windsor v. Colorado Dep't of Correctiof@F. App’x 967, 969 (10t@ir. 2001). “It [is] not
the district court’s job to stitch together cognieablaims for relief from [a] wholly deficient
pleading.” Id. The fact that Plaintiff mabe able to ferret out and articulate some type of claim
against one or more individuals, as he attempts to do in his present Objection, does not cure the
pleading deficiency.

This conclusion is not inconsistent with theut’s prior rulings in Plaintiff's earlier cases
in which he made most of the same allegations. Each of these cases was dismissed, either
voluntarily or by the Court, at a preliminary stgger to the payment of the required filing fee.

The sufficiency of Plaintiff’s pleading in these cages not considered or determined. Thus, prior



silence by the Court and the assigned magistrate judges regarding Plaintiff's similarly prolix
pleadings is irrelevant to the current issues.

The Court disagrees, however, with Judgecfllis conclusion that Plaintiff's deficient
pleading “should be dismissed without prejudicesuant to 28 U.S.C. 8§ 1915A(b) for failure to
state a claim upon which relief can be grantefiéeSuppl. Rep. & ReconjDoc. No. 22] at 11.

A dismissal for failure to comply with Rule 8 is properly treated as a dismissal under Rule 41(b).
See Nasious v. Two Unknown B.I.C.E. Aget82 F.3d 1158, 1161 (10th C2007). A Rule 41(b)
dismissal may be either with or without prejudice; the latter may be ordered by a district court
“without attention to any particular procedurekd’ at 1162. A dismissal with prejudice, however,
may be made only after considering certaiiteda, commonly known in this circuit as the
“Ehrenhaudactors.” See id (referring toEhrenhaus v. Reynold865 F.2d 916, 921 (10th Cir.
1992)).

Specifically, “[tlhese criteria include (1) the degree of actual prejudice to the

defendant, (2) the amount ofémnference with the judicial process, (3) the culpability

of the litigant, (4) whether the court warrted party in advance that dismissal of the

actioq would be a likely sanction for noncompliance, and (5) the efficacy of lesser

sanctions.

Id. (quotingOlsen v. Mapes333 F.3d 1199, 1204 (10th Cir. 20QiB)ernal quotation omitted)}ee
Cosby v. Meadors351 F.3d 1324, 1333 (10th C2003) (application dEhrenhaudactors justified
dismissal with prejudice for failure to pay filing fesge also Ecclesiastes 9:10-11-12, Inc. v. LMC
Holding Ca, 497 F.3d 1135, 1143-44 (10th Cir. 2007) (referringhoenhaudactors as a “non-
exhaustive list”).

In his Objection, Plaintiff urges the Courtdonsider a lesser sanction than dismissal, such

as ordering only a partial dismissal or permitamgther amendment of his pleading. Requiring the



Court to search the Second Amended Complainhtbefn adequately stated claim to proceed would
defeat the purpose of Rule 8. Further, the Cowtleeconfidence in Plaintiff’s belief that “he can
now improve upon his claims” and satisfy I&@8 “if given one more opportunity.”SeePl.’s
Objection [Doc. No. 25] at 30. However, evethé Court orders a dismissal without prejudice, as
recommended by Judge Purcell, tBerenhausfactors must be considered if the dismissal is
effectively one with prejudice because awdabf limitations would prevent refilingsee Govolay
v. New Mexico Fed. Sav. & Loan As$968 F.2d 1017, 1021 (10th Cir. 1992¢ also AdvantEdge
Business Group v. Thomas E. Mestmaker & Assoc,,362.F.3d 1233, 1236 (10th Cir. 2009).
Although Plaintiff does not address the effettany time bar, th€ourt addresses the
Ehrenhaudactors in an abundance of caution, and fitiead to the conclusion that a dismissal
is appropriate under the circumstances. The court of appeals expressly fbhlastbunsthe first
two factors are met in cases where the plainfgf&sadings fail to satisfy Rule 8. As to prejudice
to opposing parties: “This court has longageized that defendants are prejudiced by having to
respond to pleadings as wordy and unwigldyjthe plaintiff's] pleading remains Nasious 492
F.3d at 1163. As to the judicial process: “[Djist judges assigned the task of measuring legal
pleadings against certain criteria . . . have tlask made immeasurably more difficult by pleadings
as rambling, and sometimes incompredible, as [the plaintiff's].” Id. Regarding notice to
Plaintiff, the Court finds that heas twice warned by Judge Purcell of the requirements of Rule 8.
On each occasion, but particularly in his Order of March 15, 2012, Judge Purcell identified the
deficiencies in Plaintiff's prior pleadings aedplained what was required. Plaintiff's culpability
in failing to comply is equally clear. Despite Judyercell’'s advice and assistance, Plaintiff persists

in including in his pleadings a wide array of claims (many unrelated), in making repetitive and
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conclusory allegations, and in suing supervisifigials with no apparent personal involvement in
his case. Defendant clearly knows how to foateila sufficient pleading because he has done so
successfully in prior casesSege.g, Dopp v. JonesCase No. CIV-06-842-D, Stipulation (W.D.
Okla. Nov. 13, 2009) (agreed resolution of § 1988wt against LCF officials through settlement).

Regarding lesser sanctions, the Court findggbdismissal or opportunity for amendment
is not warranted, for reasons ablgatated. Further, the Court fintfat a dismissal of the Second
Amended Complaint will not result in the loss of meritorious claims due to a technical violation.
See Nasioys192 F.3d at 1163. The Court reaches this conclusion because any potentially time-
barred claims are those based on events in #@09vere the subject of prior lawsuitsClaims
regarding these events — Plaintiff's return tis@n — do not present substantial civil rights claims.
As to other claims, namely violations of Piaff's rights under the First, Eighth and Fourteenth
Amendments due to conditions at OSP and candti€®©OSP officials, Plaintiff alleges these
violations have been ongoing; he will retain any leaitaims that may be stated in a civil rights or
RLUIPA action.

Conclusion
Uponde novareview of the issues, énCourt fully concurs in Judge Purcell’s finding that

Plaintiff's Second Amended Complaint fails to sigtthe pleading requirements of Rule 8(a). The

® Oklahoma’s savings statute, Okla. Stat. tit. 81200 permits a case to be refiled within one year
of a dismissal although the statute of limitations has expired. However, the savings statute allows only one
refiling. See Ashby v. Harri®18 P.2d 744, 747 (Okla. 1996).

" In Count IV of his pleading, for example, Plaintiff asserts Fourth Amendment claims regarding his
capture. The standard for issuancamfirrest warrant to return a prison escapee is not “probable cause,” as
alleged by Plaintiff. See United States v. Lucd99 F.3d 769, 778-79 (8th Cir. 2007). Nor may Plaintiff
assert his mother’s right of privacy. The asserted claim of excessive force is based solely on Plaintiff's arms
being handcuffed behind his back during transpBgeSecond Am. Compl. [Doc. No. 19] at 26.
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Court declines to order a dismissal for failtoestate a claim upon which relief can be granted, but
instead finds that dismissal is appropriate undée Bi(b). The Court further finds that all pending
motions should be denied.

IT IS THEREFORE ORDERED that the Supplemental Report and Recommendation [Doc.
No. 22] is ADOPTED to the extent set forth hereThe Second Amended Complaint [Doc. No. 19]
is DISMISSED without prejudice purant to Fed. R. Civ. P. 41(b), for failure to file a pleading that
satisfies Fed. R. Civ. P. 8(a). Judgment shall be entered accordingly. All pending motions [Doc.
Nos. 21, 26, 27, 28 and 29] are DENIED.

IT IS SO ORDERED this 20day of March, 2013.

L 0. ik

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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