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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

JASON L. NICHOLS, )
Plaintiff, g
VS. ; Case No. CIV-11-1507-D
LOGAN COUNTY EMS, a/k/a GUTHRIE : )
FIRE & EMS, et al, )
Defendants. : )
ORDER

Before the Court are motions for dismissaldilgy all defendants and by the City of Guthrie,
Oklahoma, which states that it is the proper de#at in place of an improperly named party, Logan
County EMS a/k/a Guthrie Fire & EMSTwo separate motions haleen filed pursuant to Fed.

R. Civ. P. 12(b)(6) and raise similar issues: Ddént City of Guthrie’s Motion to Dismiss [Doc.
No. 5]; and Defendants Board of County Comnaigsts of Logan County, Logan County Sheriff
Jim Bauman, Logan County Jail Trust Authoritydd.ogan County Jail Authority Trustees’ Motion

to Dismiss [Doc. No. 8. Plaintiff has filed almost identical responses to the Motions, which are

fully briefed and at issue. Therefore, the Motions will be addressed together.

! In his response brief, Plaintiff accepts this statérand suggests the substitution of the City of Guthrie as
the proper defendant. Thus, the Court véfer to this defendant as the “City.”

2 Because Sheriff Bauman and the unnamed trustessieden their official capacities, the action is simply
one against Logan County and its jail tru§A]n official-capacity suit brought under § 1983 ‘generally represents only
another way of pleading an action against an entity of wanatfficer is an agent,’ and as long as the government entity
receives notice and an opportunity to respond, an official-dgsagt is, in all respects other than name, to be treated
as a suit against the entityMoss v. Kopp559 F.3d 1155, 1168 (10th Cir. 2009) (quotitentucky v. Graham73
U.S. 159, 161, 165-66 (1985)) (internal quotation omitted). ,Tthese movants will be referred to collectively as the
“County.”
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Factual and Procedural Background

Plaintiff brings suit under 42 8.C. § 1983 for alleged violatis of his constitutional rights
while he was confined during a period of pretdatention at the Logan County jail in Guthrie,
Oklahom& As indicated above, Plaintiff has not swed individual participants in the alleged
violations, but has named only thetities and officials allegedly responsible for the operations and
policies of the emergency medical service and the jail. The City and the County move for dismissal
on the grounds that Plaintiff has failed to allege a factual basis for municipal liability under § 1983,
which does not authorizespondeat superidiability. See Monell v. Dep’t of Soc. Servid6 U.S.
658, 691 (1978j. The County also moves to dismasy pendent state law claims governed by
Oklahoma’s Governmental Tort Claims ActGA), Okla. Stat. tit. 51, 88 151-172. In response,
Plaintiff argues that Defendants improperly see&ply a heightened pleading standard, that he
should be allowed to amend his pleading to coyedeficiencies, and thdte GTCA does not apply
to tort claims amounting to, at the least, gross negligedeePl.’s Resp. Brs. [Doc. Nos. 10 & 11]
at 6>

Standard of Decision

Dismissal under Rule 12(b)(6) for failure to state a claim is proper “if, viewing the
well-pleaded factual allegations in the complaintrag and in the light most favorable to the
non-moving party, the complaint does not contamolgygh facts to state a claim to relief that is

plausible on its face.””Macarthur v. San Juan Count$97 F.3d 1057, 1064 (10th Cir. 2007)

® Plaintiff filed his action in state cougtnd Defendants timely removed it to federal court.

4 The City also contends that Plaintiff's factual gdons fail to show a violation of a constitutional right by
EMS personnel. Because the first issue is disposititheoCity’s motion, the Court does not reach its remaining
arguments.

° The City states in its reply brief that it did not séek dismissal of any tort claim because none is pled in
Plaintiff's pleading but that any such claim should be dismissed.
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(quoting Bell Atlantic Corp. v. TwombJ\b50 U.S. 544, 570 (20078ee Aschcroft v. Iqgbab56

U.S. 662, 678 (2009Robbins v. Oklahom&19 F.3d 1242, 1247 (10th Cir. 2008). “While a
complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual allegations,
a plaintiff's obligation to provide the ‘grounds’ of his ‘entitlement to relief’ requires more than
labels and conclusions, and a formulaic recitatiothefelements of a cause of action will not do.”
Twombly 550 U.S. at 555 (citations omitted). Claimants must “do more than generally allege a

wide swath of conduct;” they must allege su#fiti facts to “‘nudg[e] their claims across the line
from conceivable to plausible.’Robbins519 F. 3d at 1247 (quotingvombly 550 U.S. at 570);
see Igbal556 U.S. at 683. “A claim has facial plauki when the plaintiff pleads factual content
that allows the court to draw the reasonablerérfee that the defendant is liable for the misconduct
alleged.” Igbal, 556 U.S. at 678. The question to be dediis “whether the complaint sufficiently
alleges facts supporting all the elements necessasydblish an entitlement to relief under the legal
theory proposed.Lane v. Simom95 F.3d 1182, 1186 (10th Cir. 20Qinternal quotation omitted).
Plaintiff's Allegations °

Plaintiff, who is now an Oklahoma inmate, s\a@rested and detained in the Logan County
jail in February, 2010. Jail officials called for emency assistance after Plaintiff cut his wrists,
but emergency personnel allegedly failed to provide appropriate medical treatment. Medical
responders did not examine Plaintiff but, insté¢adyised jail officials to band aid the cutsSee
Petition [Doc. No. 1-1], 1 7. Plaintiff was theresafplaced in physical restraints or “a body suit,”
and despite his pleas for assistance, Plaintiff wiagoléleed until the next day when jail officials

“discovered him in and out of consciousnesS&e id § 10. When the restraints were removed,

“blood poured from the suit, revealing severe wounds to Plaintiff's wrists, which should have

® Pursuant to the standard of decision, the factual allegations of Plaintiff's state court petition are accepted as
true and stated in the light most favorable to him.



required immediate medical treatment, but instedayffecials allowed Plaintiff to suffer, strapped

in a body suit filling with his own bloodJd. I 11. After Plaintiff was found unresponsive in the
body suit, emergency medical responders were called a second time, and only then was Plaintiff
transported to the hospital. The emergeoyr physician noted a significant blood loss requiring
immediate medical treatment.

Based on these factual allegations, Plaintifinkaihat he was deprived of his constitutional
rights under the Fourth, Eighth and FourteentheAdments to reasonable safety and adequate
medical treatment during confinement, due process, and freedom from cruel and unusual
punishment. The only allegations of Plaintiff’'s @ading that arguably support § 1983 liability of
the County or the City are ones stating thafendants were “acting pursuant to customs and
policies of Logan County” and further stating as follows:

On information and belief, Defendant [sic], acting through official policies,

practices, and customs and with deliberea#pus and conscious indifference to the

constitutional rights of Plaintiff, and adther detainees in the Logan County jail,

failed to implement the policies, procedures, and practices necessary to provide

constitutionally adequate medical serviceBHaintiff during his incarceration in the

Logan County jail[,] and implemented policies, procedures, and practices which

actually interfered with or prevented Ritif from receiving meical services an[d]
treatment.

* * * *

These actions by the Defendant [sic] fient violated the rights of Plaintiff
through the Defendant’'s own policies regarding medical treatment and care of
inmates.

7 Although Plainiff lists numerous constitutional rights, it is u@ar whether he claims more than a single
constitutional violation. A pretrial detainee is guarantagdane conditions of confinement by the Due Process Clause
of the Fourteenth Amendmertiee Ledbetter v. City of TopeB4d8 F.3d 1183, 1188 (10th Cir. 2003). However, “the
Eighth Amendment standard provides the benchmark for such claBeg 'Craig v. Eber|y164 F.3d 490, 495 (10th
Cir. 1998);see also Barrie v. Grand County19 F.3d 862, 868 (10th Cir. 1997) (“Under the Fourteenth Amendment’s
Due Process Clause, pretrial detainees are entitled to thelegree of protection againstia of medical care as that
afforded to convicted inmates under the Eighth Amendment.”) (internal quotation omitted).



SeePetition [Doc. No. 1-1], 11 17, 18 & 20. Also, Ridif's pleading does not refer to any state
law claim or express any common law tort themfrgecovery; he makes no reference to GTCA and
names no individual employees. Howe as stated above, Plaintififgues in his brief that, apart
from a constitutional violation for which lseeks damages under § 1983, the conduct described in
his pleading would constitute, at least, grosdigegce of the employees who ignored his pleas for
help and denied him medical treatment, and “constitutes near tortseePl.’s Resp. County’s
Mot. Summ. J. [Doc. No. 10] at 7; Pl.’s Resp. City’'s Mot. Summ. J. [Doc. No. 11] at 6.
Discussion
A. Municipal Liability Under Section 1983

The City and the County contend that Plairgiffleading fails to state a § 1983 claim against
them because it contains only conclusory allegatiegarding unspecified deficiencies in policies
and procedures of the jail or the emergenayise. Because Plaintiff does not identify any
particular deficiency or any particular policy thfe City or the County that caused the alleged
constitutional violations to occur, the Cignd the County argue that the complaint does not
adequately identify the factual basis of a § 18B8m against them. Accordingly, Plaintiff has
failed to allege necessary facts to show anyaaif the City or the County was the “moving force”
behind Plaintiff's alleged unconstitutional treatme®¢e Monejl436 U.S. at 6980ard of County
Comm’rs v. Brown520 U.S. 397, 409 (1997).

Plaintiff contends his pleading is sufficient to satisfy Fed. R. Civ. P. 8(a), which permits
notice pleading and requires only teost and plain statement” of takaims. Plaintiff concedes that
the newly articulated Twombly/Igbalstandard” requires more than conclusory statements or
speculative assumptionSee Khalik v. United Airline$71 F.3d 1188, 1191 (10th Cir. 2012) (“the

Twombly/lgbalstandard is ‘a middle ground betweenghgened fact pleading . . . and allowing



complaints that are no more than labels and conclusions™) (quRbtbbins 519 F.3d at 1247).

Plaintiff argues, however, that he should not be required at this stage of the case to identify a

particular policy or practice that caused Hisgedly unconstitutional treatment, and he notes that

the cases cited by Defendants regarding municipal liability involve summary judgment rulings.
Itis true that “the degree of specificity necessary to establish plausibility and fair notice, and

therefore the need to include sufficient factual allegations, depends on coniRotliins v.

Oklahoma519 F.3d 1242, 1248 (10th Cir. 20@Biternal quotation omittedsee also Igbal556

U.S. at 663 (“determining whether a complaintesta plausible claim is context-specific”). The

court of appeals addressed the sufficiency @bmplaint to state & 1983 claim of municipal

liability arising from unlawful condudy law enforcement officers ikloss v. Kopps59 F.3d 1155

(10th Cir. 2009). There, the complaint was deteea to be insufficient because it did not allege

that a final policymaker took any unconstitutioaation or approved the conduct of the officers,

or that the single incident occurred purduanan official policy or practiceSee idat 1169. In

more recent unpublished opinions, the court of appeals has addressed the degree of specificity

required to state a § 1983 claim based onliayor custom of a governmental entftyin Lewis v.

McKinley County Board of County Commissiond2b F. App’x 723, 72610th Cir. 2011), and in

Dalcour v. City of LakewogdNo. 11-1117, 2012 WL 3156342, *AQth Cir. Aug. 6, 2012), the

court of appeals affirmed dismissals of § 1983wtabased on the plaintiffs’ failure to identify any

official policy or custom that might have caused the alleged constitutional violations to occur.
Similarly here, Plaintiff does not allege aflagts to show that an unconstitutional policy of

the City or the County, or any action by a fipalicymaker for the governmental entities involved

in this case, caused the alleged violation of arsstitutional rights. Plaintiff simply argues that he

8 These opinions are cited pursuant to FRedApp. P. 32.1(a) and 10th Cir. R. 32.1.
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should not be required to identify in his pleading a specific policy that was responsible for the
allegedly unconstitutional conduct of emergencydive technicians and jail employees. This
argument is contrary to federal law, as discusdée/e, and fails to overcome the deficiency in his
pleading. However, Plaintiff correctly argues thatshould be allowed to amend his pleading and

to provide sufficient allegations to state an actionable § 1983 claim.

For these reasons, the Court finds thatriffis pleading fails to state a § 1983 claim
against the City or the County and that Defenslavibtions should be granted, but that Plaintiff
should receive an opportunity to file an amended complaint.

B. Tort Claims

The County contends that Plaintiff's exclusreenedy under state law is a tort action subject
to the provisions of the GTCA, which providesex@mption for the operation of a jail facilitgee
Okla. Stat. tit. 51, 8 155(24). The City contends the petition fails to allege any common law tort
claim againstit, and fails to allege compliandtaywrocedural prerequisites to suit under the GTCA.
Seege.g, Cruse v. Board of County Comm’'801 P.2d 998- 1004-05 (Okla. 1995) (holding that a
judicial action is barred by a failure to compljthwstatutory procedural requirements). Plaintiff
argues with respect to any state law theory of liatit he has alleged sufficient facts to establish
a common law tort of gross negligem at the least, and that sw#cblaim is outside the purview of
the GTCA, citingFox v. Oklahoma Memorial Hosp/74 P.2d 459 (Okla. 1989). This argument
disregards the nature of this action.

Plaintiff has sued certain political subdivisionfsthe State of Oklahoma. In Oklahoma,
“[glovernmental immunity of aubdivision of the State is waived only to the extent and in the
manner provided in the GTCA.Teeter v. City of Edmon@5 P.3d 817, 820 (Okla. 2004). A

political subdivision can be held liable only for acté®Employees acting within the scope of their



employment. SeeOkla. Stat. tit. 51, § 153(A). As defined by GTCA,*[s]cope of employment’
means performance by an employee adtirgpod faithwithin the duties of the employee’s office
or employment . . . .1d. 8 152(12) (emphasis added). Thus,éhse some tort theories that fall
outside the scope of the Act. TBklahoma Supreme Court explainedehring v. State Insurance
Fund 19 P.3d 276, 283 (Okla. 2001): “[W]hen, foability, the tort cause of action sued upon
requires proof of an element that necessarily excludes good faith conduct on the part of
governmental employees, there can be no lialaitiginst the governmental entity in a GTCA-based
suit.” The supreme court further observeBéhmringthat “[aJcts performedith reckless disregard
for an individual’s rights also lack good faithchare outside the scope of employment under the
provisions of the GTCA."Id. at 285. Under these circumstances, a plaintiff has no claim against
the governmental entity, which cannot be held liable for the employee’s coZhecid

In this case, as the Court undargds Plaintiff's argument, lmontends that he has alleged
the sort of egregious conduct thabigside the purview of the GTCATf that is the case, then his
state law claimmust be asserted against the individual employees who committed the injurious
conduct, and not against the governmental entitias employed them. In this case, however,
Plaintiff has sued governmental entities based on their employees’ alleged misconduct. Thus, the
GTCA applies, and compliance with its mandafamyvisions is required. Plaintiff does not allege
that he complied with these provisions, and thus he fails to state an actionable claim.

For these reasons, the Court finds that Plainéff failed to state any tort claim against the
named defendants in this case, and that Defesiddotions should be granted. However, for the
reasons stated above, the Court finds that #fashould be granted an opportunity to amend his

pleading.



IT IS THEREFORE ORDERED that Defend&ity of Guthrie’s Motion to Dismiss [Doc.
No. 5] and Defendants Board of County Comnaisers of Logan County, Logan County Sheriff
Jim Bauman, Logan County Jail Trust Authoritydd.ogan County Jail Authority Trustees’ Motion
to Dismiss [Doc. No. 8] are GRNTED. Plaintiff has failed tgtate a claim under 42 U.S.C. § 1983
or state law against the named defendants. Hawlantiff may file an amended pleading within
21 days from the date of this Order.

IT SO ORDERED this 27day of August, 2012.

L0 bk

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE




