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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

CHRISTOPHER CLEVELAND, )
Plaintiff, g
-VS- )) Case No. CIV-12-86-F
KAMERRON HAVANEK, ;
Warden, )
Defendant. ) )
ORDER

This 28 U.S.C. § 2254 action for habeas corpus relief, brought by a state
prisoner proceedingro se, was referred to United Statiekagistrate Judge Robert E.
Bacharach in accordanegth 28 U.S.C. § 636. Magistte Judge Bacharach issued
a Report and Recommendation on September 21, 2012, wherein he recommended that
petitioner’s habeas petition denied. Magistrate Judgacharach advised petitioner
that he must file an objection with theurt clerk by Octobe8, 2012 and that failure
to timely object would foreclose appellate review of the suggested ruling.

Petitioner has not filed a specifiwritten objection to the Report and
Recommendation. Instead, on October 9, 2@&#tioner filed three affidavits and
excerpts of transcript from jury trial proceedings held August 25, 2008 through
September 2, 2008. None of this ende was presented Magistrate Judge
Bacharach. When reviewing written objections to a Report and Recommendation,
section 636(b)(1) provides that “[tlhe [distrcourt] judge may . . . receive further
evidence or recommit the matter to the magtstjudge with instictions.” 28 U.S.C.

8 636(b)(1). The Tenth Circuit has statbét “[tlhe decision whether to accept
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further evidence after the magistrate judgecommendation is within the district
court judge’s discretion.” Gonzs v. Qwest Communications Cqrp60 Fed.AppxX.
688, 2005 WL 3388539, *1 (YCir. Dec. 13, 2005). Exercising its discretion, the

court declines to consid#re new evidence. Petitionerdraot shown that he was not

able with due diligence to obtain the affiita and transcript excerpts prior to the
issuance of Magistrate Judge Bachara&téport and Recommendation. It appears
to the court that this evidence was aua#ato petitioner at the time he filed his
submissions relating to the habeas petitidgthe court declines to consider the new
evidence and petitioner has filed no speanritten objection to the Report and
Recommendation, the court acceptgo@s and affirms the Report and
Recommendation in its entirety.

On October 15, 2012, petitioner filed a motion for leave to supplement his
habeas petition. Respondeas not responded to petitisisamotion within the time
prescribed by LCvR 7.1(g). Upon rewige however, the court concludes that a
response is not required. A petitiomeay amend or supplement his § 2254 habeas
petition “as provided in the rudeof procedure applicable to civil actions.” 28 U.S.C.

§ 2242 see also, Rule 12 of the Rules Governing Section 2254 Cases in the United
States District Courts. The court neext decide whether petitioner’s motion is one
to supplement the petition or one to amend the petited.Rule 15(d), Fed. R. Civ.

P. (“On motion and reasonable notice, thart may, on just terms, permit a party to
serve a supplemental pleading settingamyttransaction, occurrence, or event that
happened after the date of the pleading to be supplemented.”) (emphasis added). As

a general matter, “the standard used dwyrts in deciding to grant or deny leave to

supplement is the same startlased in deciding whethé& grant or deny leave to

1 Unpublished decision cited as persuasive undeCli0 32.1(A).
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amend.”_Fowler v. Hodg®4 Fed. Appx. 712004 WL 618070, *4 (10Cir. March
30, 2004) (quotation omitted).
Under Rule 15(a)(2), Fe®. Civ. P., “[t]he courshould freely give leave [to

amend] when juste so requires.See, Rule 15(a)(2), Fed. R. Civ. P. However, leave
to amend may be denied on “a shogviof undue delay, undue prejudice to the
opposing party, bad faith or dilatory thee, failure to cure deficiencies by
amendments previously allowed, or futildf amendment.” _Duncan v. Manager,
Dept. of Safety, City and County of Deny@97 F.3d 1300, 1315 (1ir. 2005)
(quotation omitted). In the Tenth Circumtimeliness alone sn adequate reason to
refuse leave to amendd.; U.S. v. Burbage280 Fed. Appx. 777, 783, 2008 WL
23322137, *5 (10 Cir. June 9, 2008).

In this case, the court concludes thetitioner’s motion is untimely. According

to the materials submitted by petitionere tBklahoma Court of Criminal Appeals
declined jurisdiction and dismissed petitioner’s request for extraordinary relief on
May 11, 2012. At the timef the appellate decwmn, petitioner knew his § 2254
habeas petition was fully briefed aravaiting decision by Magistrate Judge
Bacharach. As of August 29, 2012, petitioner also knew that Magistrate Judge
Bacharach was reviewing the matter becausntered an order advising the parties
that he was considering the possibilitygiing judicial notice to a document and
sought the parties’ objections if any Bgptember 13, 2012. Petitioner clearly had
sufficient time before MagistrateJudge Bacharach issued a Report and
Recommendation on the § 2254 habeas petitiditetbis motion seeking to amend

or supplement his petition to add his claik®reover, petitionenas not offered any

2 Unpublished decision cited as persuasive undecli0 32.1(A).
3 Unpublished decision cited as persuasive und&iCio 32.1(A).
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reason for his delay. The court therefooncludes that petitioner’'s motion should be
denied.

An appeal may not be taken from a “fimatler in a habeas corpus proceeding
in which the detention complained of assout of process issued by a State court”
unless the petitioner first obtains a certificate of appealability. 28 U.S.C.
8§ 2253(c)(1)(A). Petitionels entitled to a certificate of appealability only upon
making a substantial showing of the ddmof a constitutional right. 28 U.S.C.

8 2253(c)(2). This standard is satisfieddleynonstrating that the issues movant seeks
to raise are deserving of further prodegd, debatable among jurists of reason, or
subject to different resolution on appegte, Slack v. McDaniel529 U.S. 473, 484

(2000) (“[W]e give the language found 82253(c) the meaning ascribed it in
[Barefoot v. Estelle463 U.S. 880, 893 (1983)], with due note for the substitution of

the word ‘constitutional.”™). “Where a distt court has rejected the constitutional
claims on the merits, . . . [tlhe petitior@aust demonstrate that reasonable jurists
would find the district court’'s assessmeithe constitutional claims debatable or
wrong.” Id. When a prisoner’s habeas petitiis dismissed on procedural grounds
without reaching the merits of the prisoseclaims, “a COA should issue when the
prisoner shows, at least, that jurists of reason would find it debatable whether the
petition states a valid claim of the denial of a constitutional right and that jurists of
reason would find it debatable whether thergistourt was correct in its procedural
ruling.” Id.

Petitioner has not made thequisite showing. The court therefore concludes
that a certificate of appealability should be denied.

Accordingly, the Report and Recommendation issued by United States
Magistrate Judge RobertBacharach (doc. no. 24 ACCEPTED, ADOPTED and
AFFIRMED. Petitioner's Petition Under 28 U.S.C. § 2254 for Writ of Habeas



Corpus by a Person in State CustodRENIED. Petitioner’'s Motion for Leave to
Supplement Petition for Writ of Habeas Corpus (doc. no. 2&)EBIED. A
certificate of appealability iDENIED.

DATED November 8, 2012.

R Lot

STEPHEN P. FRIOT
UNITED STATES DISTRICT JUDGE
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