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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

LOUISIANA MUNICIPAL POLICE )
EMPLOYEES' RETIREMENT SYSTEM, )
Plaintiff, ;
V. ; NO. CIV-12-667-D
CONTINENTAL RESOURCES, INC., : )

HAROLD G. HAMM, H. R. SANDERS, JR., )
JOHN T. McNABB Il, MARK E. MONROE, )
ELLIS L. McCAIN, ROBERT J. GRANT, )
JEFFREY B. HUME, and WHEATLAND )

OIL INC., )
)
Defendants. )
ORDER

Before the Court is the Plaintiff's Motionfa Temporary Restraining Order (“TRO”)[Doc.
No. 11]. Defendants filed timely responses torttwgion, and Plaintiff filed a reply. On July 30,
2012, the Court conducted a hearing on the motion. All parties appeared by counsel.

Pursuant to Fed. R. Civ. P. 65(b), Pldfrgeeks a TRO to prevent an August 10, 2012 vote
of the shareholders of Defendant ContinentabReses, Inc. (“Continental”) to determine whether
they will approve a proposed acquisition by Coenital of assets owned by Defendant Wheatland
Oil, Inc. ("Wheatland”). Plaintiff, a minority shaholder in Continentagsks the Court to enjoin

the vote until a ruling can issue on Plaintiff's anticipated motion for a preliminary injuriction.

|. Background:

*Although the Complaint was filed on June 12, 2012 aadlfRO motion was filed July 16, Plaintiff did not
file a motion for a preliminary injunction until July 30, 2012. The Court file reflects the motion for preliminary
injunction and separate motion for expedited discovery [Nos. 51 and 52] were electronically filed at approximately
1:00 p.m. on July 30. During the TRO hearing, whichmew@nced at approximately 1:30 p.m., the Court and counsel
for the defendants had not yet received these motions.
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Plaintiff filed this action on June 12, 2012, allegimger alia, that the defendants have
breached their fiduciary duties to minority sheolelers in connection with Continental’s proposed
acquisition of certain Wheatland assets for egooif approximately $340 million. Defendant Harold
Hamm (“Hamm?) is the majority shareholder andelxecutive Officer of Continental, and owns
approximately 68 per cent of Continental’s stock. Wheatland is owned by Hamm and Defendant
Jeff Hume (*Hume”), who is also Continental’scéiChairman of Strategic Growth Initiatives and
its former President and Chief Operating €fi. Hamm owns 75 per cent of Wheatland, and Hume
owns 25 percent. The assets to be purchasbd proposed sale consist of Wheatland’s five to ten
per cent interests in oil and gas properties locat@artions of the Bakken field in North Dakota
and Montana and other properties in Oklahoma and Mississippi. The evidence presented by the
parties reflects that the proposed transactioisan acquisition of the stock of Wheatland, but is
a purchase of Wheatland assets consisting of alhtiégsests in the above-described oil and gas
properties, the majority of which are curtly owned by Continental (the “Assets”).

Plaintiff is a Louisiana public retirement system which has invested in Continental stock, and
currently owns shares which it values as worth more than $75,00€.66tinental is an oil and gas
exploration and production company, and its stock is publicly traded on the New York Stock
Exchange (“NYSE”). Pursuant to Securities and Exchange Commission (“SEC”) regulations,
NSYE rules, and the terms of the purchasesatelagreement between Continental and Wheatland,
the proposed acquisition is an interested paatysiaction, which requires the approval of a majority
of Continental’s minority shareholders, including Btdf. In effect, this means that Continental

must receive approval from a majority of the issued and outstanding Continental shares held by

*The number of Continental shares owned by Plaintiff is not disclosed in the Complaint or the TRO motion.
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shareholders other than members of ContinenBrard of Directors, its executive officers, Hamm
and his affiliates, and Hume and his affiliates.

OnJuly 9, 2012, Continental issued a definitive proxy statement to its shareholders in which
it presented the proposal for a shareholder tabe conducted on August 10, 2012. A copy of the
July 9, 2012 proxy statement (“Proxy”) is submitted as Continental Exhibit 2. The background
leading up to the proposed acquisition of the fs&eexplained in detail in the Proxy. Although
that background need not be repeated in this Order, a summary is important to understanding the
transaction and the nature of Plaintiff's claims.

In November of 2010, Wheatland asked Continehitawould be interested in purchasing
the Assets. At that time, Continental was inter@sh adding to its ownership of properties in the
Bakken field, which had been highly successful. In November of 2011, Continental’s Board of
Directors voted to consider Wheatland’s propdsaid it created a special committee, composed
of members of Continental’s Audit Committeed&termine whether to pursue the transaction and,
if so, to negotiate an agreement. Defendari®s Handers, Jr., John T. McNabb II, Mark E. Monroe,
Ellis L. McCain, and Robert J. Grant wetke members of this committee (the “Special
Committee”). To assist it in carrying out itspensibilities, the Special Committee retained a law
firm, Weil, Gotshal & Manges (“Weil"), and a financial advisor, Evercore Group, L.L.C.
(“Evercore”).

On February 3, 2012, Hume offered to sell the Wheatland Assets to Continental for $385
million in Continental’s common stock or a higher price in cash. At the time, Wheatland valued

the Assets at $350 million to $425 million. As explained in detail at pages 24 through 29 of the

%It is not disputed that Hamm abstained fritis vote by Continental’'s Board of Directors.
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Proxy, the Special Committee conducted numeraesstimgs in February and March of 2012, and

it engaged in negotiations with Hume regarding dletails of a potentiglurchase of the Assets.
Evercore conducted an analysis to determindatineess to Continental of the proposal, and the
Special Committee met with Evercore several times to discuss the details of the prospective
acquisition. The Special Committee also recgivéormation provided by Wheatland’s financial
advisor, RBC Capital Markets, LLC (“RBC”). TiRroxy explains in detail the Special Committee’s
separate communications with Weil, Evercore, and RBC, as well as the topics discussed.
Continental Ex. 2 at pp. 24-28. Additionally, tReoxy explains that the Special Committee met
with Evercore several times to review financial data regarding Wheatland, including valuation of
the Assets, anticipated future expenditures, and reserveldagap. 26. The Proxy explains the
factors considered by the Special Committee alweating the proposed transaction and a potential
purchase pricdd.

Also explained in the Proxy is the fairnegsnion issued by Evercore, and a copy of its
opinion is attached as Appendix A to the Proxy. The Proxy sets out the bases for Evercore’s
valuation of the net assets of Wheatland, inclgdhe actions taken by Evercore in performing its
analysis. Continental Ex. 2 at p. 31-38.

Included in the Proxy is a description of ¥dtland and its assets, including a description
of the developed and undeveloped acreage dwthe proved reserves and proved wells and
locations, and production data for wells included in the Assets. @atdirEx. 2, at pp. 14-15.

Also included are tables showing production quantities for the previous three calendar years and
revenues and costs for those yedds.at p. 15.

The Proxy reports that, after a series ofukstons and negotiations, the Special Committee



agreed on March 26, 2012 to submit for Board aitdnately, shareholder approval, a proposed
transaction which authorized a purchase andaaieement whereby Continental would purchase

the Assets for a price of $340 million to beidbavith shares of Continental stock. Proxy,
Continental Ex. 2, p. 29. Continental Ex. 2, pp. A-1 through A-3. On March 27, 2012, the Special
Committee presented its recommendation to thetaissted Continental Board members. The
Board approved the agreement on that date, and authorized its submission to a vote of the minority
shareholders for approvald.

The proposed transaction was announced byiG@artal in a March 28, 2012 press release.

On April 3, 2012 Continental filed its first Riminary Proxy disclosing the details of the
transaction, and it publicly filed with the SEC revised preliminary proxies on May 8, 2012 and on
June 4, 2012. The SEC reviewed and cleared both the initial and final or definitive proxy.

OnJuly 9, 2012, Continental filed the Proxy je¥hconstitutes the definitive proxy statement
and recommends approval by the shareholdéheqiroposed acquisition of the Assets. The Proxy
schedules the shareholder vote for August 10, 2012.

According to Plaintiff, after the prospective transaction was announced in March, it
contacted Continental to request additional information regarding the transaction. Continental
declined to provide additional information. Migff's counsel stated during oral argument that
Plaintiff requested information on subsequectasions, but did not receive the information.

On June 12, 2012, Plaintiff filed this lawsuit as a putative class action suit on behalf of
Continental’s minority shareholders, alleging tinet defendants breached their fiduciary duties to
the minority shareholders in connection with the proposed acquisition of Wheatland’'s assets.

Plaintiff alleges,inter alia, that the transaction is designed to benefit Hamm and Hume to the



detriment of Continental and that they effectively control the vote of the minority shareholders.
Plaintiff alleges Hamm controls shares owned hy inevocable trusts for the benefit of Hamm’s
children and contends these shares should bededlfrom the shareholder vote. Plaintiff also
contends the proxy materials filed as of the datée lawsuit omit disclosures which are material

to the minority shareholders’ ability to castiaformed vote on the proposed acquisition of the
Assets.

Although the Complaint contained a referenceponctive relief, Plaintiff did not file the
motion for a TRO until July 16, 2012. At that time, Plaintiff also requested leave to conduct
discovery pending the resolution of a preliminagymetion which it had not yet filed. By Order
of July 24, 2012 [Doc. No. 33], the Court denibd motion for expedited discovery, set the TRO
for hearing on July 30, 2012, and set deadlines fauhmission of additional briefs. As indicated,
supra,Plaintiff did not file a motion for preliminguinjunction until approximately 1:00 p.m. on July
30.

In the TRO motion, Plaintiff asks the Cototenjoin the August 10, 2012 shareholder vote,
asserting some, but not all, of the allegationthenComplaint. Defendés filed objections, and
Plaintiff timely filed a reply briefln the reply brief and at the oral argument, Plaintiff sought a TRO
only on the basis that the Proxy failed to disclsg#icient information regarding the Evercore
financial opinion that the proposed transaction igta@ontinental. Couns#ir Plaintiff expressly
stated during the July 30 hearing that Plaimés not advancing the other bases for a TRO set out
in the July 16, 2012 motion, acknowledging that it &tkufficient evidence to show the elements
required to obtain a TRO on thosesba. Plaintiff's counsel alsmnounced that, just prior to the

hearing, Plaintiff filed a motion for a prelinary injunction and a renewed motion for expedited



discovery to permit it to conduct discovery frdahre date of the issuance of a TRO until the
preliminary injunction motion could be heard.
ll. Analysis:

The purpose of a TRO is to preserve #tatus quobetween the parties and prevent
irreparable harm pending anigentiary hearing regarding whether injunctive relief should be
ordered.Granny Goose Foods, Inc. v. Brotherhood of Teamstdis U.S. 423, 439 (1974). The
requirements for issuance of a TRO are essentladlpame as those for a preliminary injunction,
and require the moving party to establish thati{éje is a likelihood that the movant will succeed
on the merits of its claim; 2) the movant will suffer irreparable injury unless the injunction issues;
(3) the threatened injury...outweighs whatestlamage the proposed injunction may cause the
opposing party; and (4) the injunction, if issuagyuld not be adverse to the public interest.
Heideman v. South Salt Lake Cid#8 F.3d 1182, 1188 (10Cir. 2003).

“Preliminary injunctions are extraordinary equitable remedies designed to ‘preserve the
relative positions of the parties until a trial on the merits can be h@l@éstar Energy, Inc. v. Lake
552 F. 3d 1215, 1224 (1@ir. 2009) (quotindJniversity of Texas v. Camenisdb1 U. S. 390, 395
(1981)). “[B]ecause a preliminary injunction isextraordinary remedy, the right to relief must be
clear and unequivocal.Port City Properties v. Union Pacific R. C&18 F. 3d 1186, 1190 (10
Cir. 2008).

The Court has considered teeidence, the arguments of counsel, and the applicable law,
and concludes as follows with respect to the requisite elements as applied to this case.

A. Likelihood of success on the merits:

To demonstrate a likelihood of success on the mefrits claim, a plaintiff is required “to

7



present ‘a prima facie case showing a reasorableability that [it] will ultimately be entitled to
the relief sought.’ 'Salt Lake Tribune Pub. Co., LLC v. AT & T Coig20 F. 3d 1081, 1100 (10
Cir. 2003) (quotindAutoskill v. Nat'l Educ. Support Sy894 F.2d 1476, 1487 (10th Cir.1993)).
The movant is not required to show there is as6alie certainty” that it will prevail on the merits.
Autoskill 994 F. 2d at 1487. Nor is it required tow an “overwhelming likelihood” of success.
Koerpel v. Heckler797 F. 2d 858, 867 n. 5 (1Cir. 1986) (citingAtchison, Topeka, and Santa Fe.
Railway Co. v. Lennei540 F. 2d 255, 261 (TCCir. 1981)).

In certain cases, the Tenth Circuit appliesaified standard for showing a likelihood of
success on the merits. Under the modified standard, if a movant establishes that the first three
requirements “tip strongly” imis favor, the movant may satisfy the likelihood of success on the
merits element by showing “that questions gointheomerits are so serious, substantial, difficult,
and doubtful as to make the issue ripe for litigatind deserving of more deliberate investigation.”
Davis v. Mineta302 F. 3d 1104, 1111 (Cir. 2002);Fed. Lands Legal Consortium ex rel. Robart
Estate v. United State$95 F. 3d 1190, 1195 (@ir. 1999). The modified test doest apply,
however, where the requested relief is amonddistavored” categories of injunctions, including
those which: 1) disturb the statyso; 2) are mandatory as opposegrmhibitory; or 3) afford the
movant substantially all the relief he may recover at the conclusion of a full trial on the 1Beets.
O Centro Espirta Beneficiente Uniao Do Vegetal v. Ashc88® F. 3d 973, 975 (1'CCir. 2004)

(per curiam),aff'd sub. nom.546 U.S. 418 (2006). As set forth more fullyfra, the Court

concludes that the modified stand@oes not benefit Plaintiff in ifcase, as the other traditional



elements do not “tip strongly” in its favor.
During oral argument on the TRO in this casejmRiff expressly stated that the only basis
for seeking temporary injunctive relief is its cention that the definitive proxy fails to disclose
sufficient facts underlying the opinion of Evercditeat the proposed transaction is fair to
Continental. Specifically, Plaintiff argues thag¢ throxy materials fail to sufficiently disclose the
basis for Evercore’s opinions regarding the value of the Wheatland reserves and the projected price
of the oil and gas that might be realized from the acquisition ofAsets by Continental.
Defendants argue Plaintiff cannot show a likebd of success on the merits of this contention
because there is no duty to disclose this type of underlying data in a proxy statement and, in any
event, the definitive proxy contains detailed infation reflecting the bases for Evercore’s opinion.
Corporate directors are “under a fiduciary duty to disclose fully and fairly all material
information within the board’s contravhen it seeks shareholder actiorGlobis Partners, L.P. v.
Plumtree Software, INn2007 WL 4292024, at *10 (Del. CNov. 30, 2007) (unpublished opinion)
(quotingStroud v. Grace606 A.2d 75, 84 (Del. 1992)). “The essential inquiry is whether the
alleged omission or misrepresentation is materiddl.”(quoting Arnold v. Society for Savings
Bancorp, Inc.650 A. 2d 1270, 1277 (Del. 1994)). However,divectors’ duty to disclose is “not
boundless,” as “directors need only disclose information that is matenaie’ CheckFree€orp.

Shareholders Litigatior007 WL 3262188, at *2 (Del. Ch. Nov. 1, 2007) (unpublished opinion)

“Arguably, the modified standard has no application here because a temporary injunction wouldegsantiall
Plaintiff substantially all the relief Plaintiff seekbe prevention of a shareholder vote on the existing Proxy.

*The parties agree that Oklahoma courts consider dasisif the Delaware courts persuasive authority on

issues related to the construction of the Oklahomae@¢ Corporation Act because it is based on Delaware’s
Corporations Act.See Beard v. Lové/3 P.3d 796, 802 (Okla. Civ. App. 2007).
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(citing Louden v. Archer-Daniels-Midland C@00 A.2d 135, 142 (Del. 1997)).

To constitute a material omission sufficieneégtablish liability, the information in question
must “significantly alter” the “totahix of information made availablelh re Netsmart Techs., Inc.
Shareholders Litigatiorf24 A.2d 171, 199 (Del. Ch. 2002Zjirn v. VLI Corp.621 A.2d 773, 778-

79 (Del. 1993). “The burden of demonstrating a disclosure violation and of establishing the
materiality of requested inforrtian lies with the plaintiffs.”In re CheckFreg2007 WL 3262188,

at *2 (citing In re Gen. Motors (Hughes) Shareholder Litigatia@05 WL 1089021, at * 13 (Del.

Ch. May 4, 2005)aff'd 897 A.2d 162 (Del. 2006)).

In this case, Plaintiff does not contend thatProxy contains misrepresentations, but argues
only that it omits material information because it fails to disclose the details of the bases for
Evercore’s fairness opinion. Asfendant Continental points outiia brief, however, courts have
rejected disclosure claims based on the failordisclose underlying details supporting a fairness
opinion. Skeen v. Jo-Ann Stores, IS0 A.2d 1170, 1173 (Del. 2000) (rejecting motion to enjoin
a merger based on failure to disclose a summary of the methodologies used and ranges of values
generated by the entity issuing a fairness opirifpjuibbles with a financial advisor's work
simply cannot be the basis of a disclosure claim.te 3Com Shareholders LitigatipA009 WL
5173804, at *6 (Del. Ch. Dec. 18, 2009) (unpublished opinion). “Delaware law does not require
disclosure of all the data untigng a fairness opinion such that a shareholder can make an
independent determination of valu&lobis 2007 WL 4292024, at *13.

“Omitted facts are not material simply because they might be helpiidi, &t * 12 (quoting
Skeen750 A.2d at 1174). Thus, a disclosure “that does not include all financial data needed to

make an independent determination of fair value ipaosemisleading or omitting a material fact.
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The fact that the financial advisors may hewasidered certain non-disclosed information does not
alter this analysis.Id. (citing In re CheckFre007 WL 3262188, at *2)All that is required of a
fairness opinion is an “adequate and fair summary” of the work resulting in the opinioa.
CheckFree,2007 WL 3262188at * 3.

Furthermore, where the proxy material provided to shareholders has been submitted to the
SEC and approved, that decision is entitled to “some weigbeborah G. Mallow IRA Sep
Investment Plan v. McClendd2012 WL 2036748, at *3 (W.D. Okla. June 6, 2012) (unpublished
opinion) (citingMcConnell v. Lucht320 F.Supp. 1162, 1166 (S.D.N.Y. 1970)). Although the
SEC'’s approval is not binding on tBeurt, “the fact that the pxy material passed muster before
the SEC—while not a ruling on the merits of the statements—is of some importance on the issue of
injunctive relief.” McConnell,320 F. Supp. at 1166. “In an area where the primary power of
protection of investors is vested in the Commission, their failure to take a stronger position is of
some weight, particularly on a motion of this sort for preliminary reli8herman v. Posne266
F. Supp. 871, 874 (S.D.N.Y. 1966).

Having considered in detail the evidence submitted by the parties, the Court finds that
Plaintiff has not satisfied its burden of showanlikelihood of success on the merits of its omission
claim. While Plaintiff submits decisions in which the courts have found potential liability for a
corporation’s failure to disclose material factsamnection with a request for shareholder approval,
Plaintiff's authorities state the general rules sttbhsure without applying them to the specific kind
of claim of omission at issuettee As the foregoing discussion egdts, there is certainly a duty of
disclosure, but the scope of that duty is limibgdthe nature of the information, and courts have

consistently rejected the imposition of a duty sxthse specific, detailed data underlying a fairness
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opinion.

Assuming, however, that such a duty existed,@lourt finds the evidence shows that the
Proxy contains sufficient detail to satisfy the dutgliszlose. Contrary to Plaintiff's contention, the
Proxy, as discussed above, sets out the reserve data, the costs of production, and the anticipated
production from the Assets. In this regard,gh@ections regarding anticipated oil and gas prices
in the future cannot, of course, be predicted wéttainty. The same uncertainties associated with
Wheatland’s Assets also apply to Continentalig projections regarding the areas of production
— the evidence shows that Continental already hotésests in the very same areas, and through
this proposed transaction is simply acquiring nairehat it already ownsindeed, Continental’s
experience in this particular area, and thue#tperience of its shareholders by extension, militates
all-the-more in favor of the sufficiency ofdtreatment of these topics in the Proxy. Although
additional, detailed disclosure may be helpituis simply not required under the circumstances
present in this case.

Plaintiff has failed to show leothe additional details whiahseeks would be material to
a shareholder’s decision regarding approval seiglroval of the proposed acquisition, as it has not
demonstrated that the alleged omitted particulars would significantly alter the total mix of
information necessary to cast a vote on the propasdlthus has not demonstrated a likelihood of
success on the merits.

B. Irreparable harm:

Even if the Court were to find that Plaffithas demonstrated a likelihood of success on the
merits, Plaintiff is required to show that it will suffer irreparable harm if the TRO does not issue.

For the following reasons, the Court concludes that Plaintiff has failed to do so.
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Although the concept of irreparable harm is@asily defined, the movant must identify an
injury that is “both certain, great, actual and not theoreticdke Heidemar848 F. 3d at 1189;
accord Prairie Band of Potawatomi Indians v. Pier@é3 F.3d 1234, 1250 (10th Cir.2001). A
movant “satisfies the irreparable harm requirentgniemonstrating ‘a significant risk that he or
she will experience harm that cannot be compedsatter the fact by monetary damagefdDa
Drilling Co. v. Siegal552 F.3d 1203, 1210 (10Cir. 2009) (quotingsreater Yellowstone Coal. v.
Flowers 321 F.3d 1250, 1258 (10th Cir.2003)). Accoglto the Tenth Circuit, “a showing of
probable irreparable harm is the single most impopesrequisite for the issuance of a preliminary
injunction.” Dominion Video Satellite, Inv. Echostar Satellite Corp356 F. 3d 1256, 1260 (%0
Cir. 2004)(citations omitted).

“Regardless of the nature oktinjury, the party seeking injunctive relief must show that ‘the
injury complained of [is] of such imminence thiagre is a clear and present need for equitable relief
to prevent irreparable harmPinson v. Pacheca2010 WL 3911348, at *3 (¥Cir. Oct. 7,2010)
(unpublished opinion) (quotingleideman348 F. 3d at 1189 ). “An irreparable harm requirement
is met if a plaintiff demonstrates a significarskrihat he or she will experience harm that cannot
be compensated after tlaet by monetary damage&teater Yellowston€oalition v. Flowers321
F. 3d 1250, 1258 (1Cir. 2003). “Purely speculative harm wilbt suffice, but rather, ‘[a] plaintiff
who can show a significant risk of irreparable harm has demonstrated that the harm is not
speculative’ and will be held toave satisfied his burdenRoDa Drilling Co. v. Siegab52 F. 3d
1203, 1210 (10Cir. 2009) (quotingsreater Yellowstone21 F. 3d at 1258).

Irreparable harrmaybe established where corporate management denies shareholders the

right to “vote their shares and to exercise their rightful control over the corporatimméaher
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Corp. v. Chicago Pneumatic Tool Cd986 WL 7001, at *14 (®.N.Y. June 19, 1986)
(unpublished opinion) (citations omitted).

In this case, Plaintiff's argument that itlmbe irreparably harmed if the August 10
shareholder vote is not enjoined rests on the assumption that the shareholders will approve the
acquisition. Of course, that result cannot be prediatigh certainty at this point in time. In any
event, Plaintiff’'s assertion of irreparable harnsoaksts on the contention that the acquisition will
be detrimental to the shareholders of Contineatagssertion that is not supported by the evidence
before the Court. Accordinglgny harm that Plaintiff contends would result from the failure to
enjoin the vote is merely speculative and cannot support the extraordinary remedy of a TRO.

Furthermore, Plaintiff has failed to shavhy monetary damages will not be capable of
remedying any harm that might result if it is ultimately determined Defendants breached their
fiduciary duties and the shareholders were hamsedresult. As Plaintiff’'s counsel acknowledged
during the hearing, damages could be assessetsafiamm, Hume, or the other defendants if they
improperly benefitted from the transaction to the detriment of Continental anduiehslders.
Plaintiff's only contention in this regard isahsome courts have expressed a preference for
remedying such improper conduct before the transaction is implemeé&gedODS Technologies,
L.P.v. Marshal| 832 A. 2d 1254, 1262 (Del. Ch. 200B)re Staples, Inc. Shareholders Litigation,
792 A.2d 934, 960 (Del. Ch. 2001). Although the courtsoth cases expressed a preference for
resolving a conflict via preliminary relief pg&ining the scheduled shareholder vote, nothing in
these or other decisions cited by Plaintiff estabfisheule that preliminary relief is always required,
even if there is a showing of @oitial success on the merits. In this case, the Court finds Plaintiff

has not shown a likelihood of success on the merits or the existenagpafable harm that will
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likely result from the August 10 vote. Thus, theu@ does not find Plairftis contention persuasive
under the facts of this case.

C. Balancing the harm to the movant and the nonmovant:

When balancing the equities among the parties, the Court must consider whether the
threatened injury to the movant outweighs theeptal harm to the defendants if the injunction is
granted. See, e.g., Kikumura v. Hurlegg42 F. 3d 950, 955 (fCir. 2001).

In the instant case, Continehdagues that injunctive relief resulting in a delay of the August
10, 2012 shareholder vote would be harmful becthesterms of the purchase agreement between
Continental and Wheatland provide that eithenplais the right to terminate the agreement on or
after August 15, 2012. Therefore, if no vote ocquisr to that time, the transaction will not be
consummated, and there is a risk of significant harmontrast, Plaintiff’'s assertion of harm if the
vote occurs on August 10 is based on speculation that the shareholders will approve the proposal
and, if so, that some sort oftdenent will be suffered by the stedrolders that cannot be remedied
by monetary damages.

Even if this case is subject to the Tenth Circuit’s relaxed standard regarding injunctive relief,
the evidence before the Cowstablishes that the balance of harm does nadegidedlyin
Plaintiff's favor.

D. Consideration of the public interest:

A party seeking a preliminary injunction is metjuired to show that the requested injunctive
relief will serve the public interest; rather, it mabbw the issuance of the injunction would not be
adverse to the public interesteideman348 F. 3d at 1188ikumura v. Hurley242 F. 3d 950, 955

(10" Cir. 2001).
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In this case, the parties do not focus extensimelhis element of injunctive relief. Plaintiff
argues that ensuring shareholders have adequate information prior to approving a corporate proposal
is in the public interest. Defendants do nopdte that general statement, and the Court does not
find this element of significant weight in this casedeed, a similar argument can be made that the
public interest favors the ability of corporatiomsdashareholders to govern their internal affairs
without undue interference in advance of an egpion of the will of all eligible shareholders
through the voting of their shares.

[1l. Conclusion:

For the foregoing reasons, the Court finds Baintiff has not satisfied its burden necessary
to warrant issuance of a TRO. Accargly, the motion [Doc. No. 11] is DENIED.

Plaintiff's pending Motion for Preliminary lopction [Doc. No. 51] is set for hearing on
August 8, 2012, at 10:00 aimDefendants shall file their response briefs no later than noon on
August 7, 2012. No reply brief will be allowed.

IT IS SO ORDERED this"8 day of August, 2012.

L0 bk

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE

SAlthough the Court’s ruling on the motion for TRO will tainly inform the Court in the consideration of
Plaintiff's request for preliminary injunction, the Court ndtest Plaintiff asserts arguments in support of a preliminary
injunction expressly not advanced at the TRO hearing.
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