Pappas v. United States of America Doc. 57

IN THE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

MARKOS N. PAPPAS, )
Plaintiff, g
VS. )) Case No. CIV-12-0753-F
UNITED STATES OF AMERICA, ))
Defendant. ))
ORDER

Before the court are the Supplemémiaport and Recommendation of United
States Magistrate Judge Gary M. Pilradoc. no. 52 (the Report), and plaintiff's
Objections to that Report. Doc. no. 5Bhe Report addressdefendant’s motion to
dismiss. Doc. no. 36.

This action is brought by plaintiff, federal prisoner who appears pro se,
alleging claims under the Federal Tort Claias. The claims are described in detail
in the Report but the gist of them is as follows.

In count one, labeled “negligent/wrongful deprivation of a mattress resulting
in physical/emotional injuries,” plaintiff aliges that he was deprived of a mattress due
to disciplinary punishment ordered by Didmary Hearing Officer (DHO) J. Haines,
and also due to the (alleged) fact tlpdaiintiff was deprived of a mattress for
measurably longer periods than called fotH®ydisciplinary sanction. As made clear
by the allegations and his briefing, plaihtbntends that botthe “as ordered” and
“as carried out” aspects of his claim (court’s terminology) deprived him of a mattress

in violation of federal regulations.
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In count two, labeled “negligent/wrongful deprivation of out-of-cell exercise
resulting [in] injuries,” plaintiff alleges #t he was deprived of out-of-cell exercise
in violation of federal regulations whicrequire minimum periods of out-of-cell
exercise. The complaint alleges thastteprivation occurred because Bureau of
Prisons (BOP) staff would falsely mark down that plaintiff “refused” out-of-cell
exercise.

The Report recommends granting the motedismiss. More specifically, the
Report recommends dismissing the first claiithygrejudice, for lack of jurisdiction.
Doc. no. 52, p. 22. This recommetida is based on the Magistrate Judge’s
conclusion that the United States haswaived its immunity to suit under the FTCA
because the mattress-deprivation clairfisfavithin the discretionary function
exception to the FTCA’s waiver. As sdieom the discussion which follows, the court
declines to adopt this recommendation. The Report recommends dismissing
plaintiff's second claim for failure to s&aa plausible claim for relief under the FTCA.
Id. The Report reaches this conclusioecause an FTCA claim premised on
intentional infliction of emotional distressnst plausible here. The court agrees with
this conclusion but declinge dismiss the out-of-cell exase claim in its entirety
because plaintiff has not limited this FTGAaim to one premised on intentional
infliction of emotional distress.

Plaintiff's Objections to the Report

Plaintiff objects to dismissal and hagsitted fourteen separate objections to
the Report. Some of plaintiff's objectioase merely cosmetia nature and do not
substantially impact the analysis or itstecommended in the Report. Nevertheless,
the court has considered all objectiomg;luding all sub-parts of all objections
(although not all sub-parts are specificallideessed in this order). All objected to

matters have been reviewed de novo.
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1.

In his first objection, plaintiff contendkat the last paragph on page 4 which
continues on page 5 of the Report is &lefe’s version of certain events” and is
irrelevant. The statements in questionattebuted to DHO Haines and are relevant.
This objection is without merit.

2.

In his second objection, plaintiff assedtiat the Magistrat@dudge has reversed
the sequence of stages of the administeagippeal process dsscribed on pages 5
and 6 of the Report. It appears the Magistdaidge reversed teequence. See dates
of signatures, doc. no. 3642p. 1, 3. The objection ell taken but the reversal of
the sequence is inconsequential.

3.

In his third objection, plaintiff takessue with the Report’s reference to or
reliance on plaintiff's habeas litigation relatieethe finding of guilt. Plaintiff asserts
that the discussion of his habeas petition ayef@of the Report isrelevant. It was
appropriate for the Magistrate Judge tolude this paragraphThis objection is
without merit.

4.

In his fourth objection, plaintiff takessue with the use dfe word “concedes”
at page 9 of the Report. Plaintifortends this is an unfair and inaccurate
characterization of what he actually arguedis response to the motion to dismiss.
He contends that what tended to convey in his response was that he should be
permitted to add constitutionalaims separate and apart from his FTCA claims. This
portion of the Report reveals that the didrate Judge intpreted plaintiff's
arguments as seeking to bring FTCA claims premised on constitutional claims, and

the court construes this portion of the Repgrtietermining only that issue. This was
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an appropriate understanding of plaintifiigument at the time, especially because
the complaint clearly alleges as followSThis is not a civil rights or Biveng/pe
complaint. This i complaint pursuant to the fedeFart Claims Act (“FTCA”)....”
Doc. no. 1, p. 1. at n.*. Plaintiff's fourth objection is without merit.

o.

In his fifth objection, plaintiff challenges the Magistrate Judge’s conclusion that
the court lacks jurisdiction over constitutiookdims in this FTCA action. The Report
correctly concludes that “constitutional ¢t are not within the purview of the
FTCA,” and that “The Court lacks jurisdion to consider [plaintiff's] constitutional
claims against Defendant USA undeetRTCA....” Doc. no. 52, p. 1. This
objection is without merit.

6.

In his sixth objection, plaintiff takessue with the Magistrate Judge’s finding
at p. 11 of the Report that “Plaintiffoes not allege a breach of any duty under
Oklahoma law.” As the Report correctiates, because they are brought as FTCA
claims, plaintiff's claims depend on aolation of state law. To satisfy this
requirement, plaintiff argues, first, thats claims allege intentional infliction of
emotional distress (IIED). Secondgyting Caldwell v. United State$993 U.S.App.

The balance of the quoted sentence recomnuisaigssal with prejudice for failure to state
a claim. However, dismissals for lack of jurisdiction based on the United States’s failure to waive
its sovereign immunity, should laksmissals without prejudicesee, F.D.1.C. v. Meyer510 U.S.
471, 476-778 (1994) (issue of whetlieere is a cognizable claimrfaiolation of a constitutional
right under the FTCA discussed as a jurisdictiasgue concerning whether the United States has
waived its sovereign immunity); Rural Water Sewer and Solid Waste Management, Dist. No. 1,
Logan County, Oklahoma v. City of Guthr&54 F.3d 1058, 1069 at n.9 (10ir. 2011) (dismissals
based on sovereign immunity must be withowgjymtice). Therefore, the court will adopt the
Magistrate Judge’s recommendation that cortgsital claims purportedly brought under the FTCA
will be dismissed, but not the Magistrate Judgeommendation that such claims be dismissed
with prejudice.
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LEXIS 4613 (18 Cir. Mar. 3, 1993% plaintiff asserts that the Tenth Circuit has found
that Oklahoma recognizes a duty of custodial care, the standard for which is set by
federal statutes or regulatis. Citing Howard v. Zimme299 P.3d 463 (Okla. 2013),

plaintiff argues that “Oklahoma law allows private individuals to maintain a parallel
claim for negligence per se based oolation of a federal regulation whose

enforcement lies with a governmental entity.” Thus, under Howard v. Zimmer

plaintiff argues that he has allegaa FTCA claim based on Oklahoma law.

In Howard v. Zimmerthe Oklahoma Supreme Court reiterates Oklahoma’s

recognition of a cause of action for neginge per se based on the violation of a
federal regulation when the claimed injwgs caused by the violation, the injury was
of the type intended to be prevented by tbgulation, and thiejured party was one
of the class intended to peotected by the regulationd. at 465, n.3. As described

in Howard v. Zimmer negligence per se is a theory which enables a plaintiff to

establish, as a matter of law, that dhefant’s conduct constituted a breach of duty in
a negligence action so that only caimaand damages need be provéd. Thus,
the negligence per se doctrine goes tontla@ner in which a plaintiff is required to

prove his negligence claim.

*The court is unable to locater@ported decision of the Caldwelase. United States v.
Caldwell dated March 3, 1993, is referenced in agaifldecisions withouteported opinions, at
986 F.2d 1426. In the Tenth Circuit, unpublished decisions are not precedential.

¥The complaint alleges, and plaintiff's briedj in response to the motion to dismiss argues,
that defendant’s actions with respect to the taking of plaintiff's mattress, as well as defendant’s
handling of the out-of-cell exercise issue, viethBOP regulations. Thus, although plaintiff did not
use the phrase “negligence per se” in his complaint or in his briefing before the Magistrate Judge,
this particular theory of negligence is not a neaotly raised for the firdtme in objections to the
Report. Additionally, pro se parties’ pleadingee more liberally construed than pleadings
composed by lawyers. Andrews v. Heaté83 F.3d 1070, 1076 (1@ir. 2007).
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Plaintiff’s briefing does not address tsgecific elements of the negligence per
se doctrine as applied to his claims. Newelgss, at least with respect to his mattress-
deprivation claim, plaintiff arguably caliestablish a breach of duty based on BOP
employees’ alleged violation of the govergiregulations. In particular, see 28 C.F.R.
8541.21(b) (continuously in effect throughydii9, 2011) stating: “Living conditions
may not be modified for the purpose m&inforcing acceptable behavior....” and
8 541.21(c)(3)(2010) (continuously in effect through July 19, 2011) stating: “Staff
shall furnish a mattress abddding,” and “An inmate mayot be segregated without
clothing, mattress, blankets and pillowgegt when prescribdxy the medical officer
for medical or psychiatric reasons.” Accimgly, the court respectfully disagrees with
the Report’'s statement that plaintiffshaot alleged a baeh of any duty under
Oklahoma law. This aspect of plaintiff's sixth objection is well taken.

1.

In his seventh objection, plaintiff chenges the Magistrate Judge’s finding that
the discretionary function exception bars plaintiffs FTCA claims. In support,
plaintiff adopts the arguments in his response to the motion to dismiss, doc. no. 49 at
pp. 3-8.

Plaintiff's seventh objectiors well taken to the extent that plaintiff objects to
application of the discretionary functiona@ption to his mattress-deprivation claim.
For reasons explained in connection withintiff's ninth objection, the court finds
that the 2011 regulations radien by the defendant and bethlagistrate Judge never
became effective, even under their orgd effective date, until the impounding of
plaintiff's mattress had already been ordeas a disciplinary sanction. As a result,
the court disagrees with tiMagistrate Judge’s conclusion that plaintiff's mattress-

deprivation claim should be dismissed lzhge the discretionary function exception.



Instead, plaintiff's mattress-deprivation ctawill be referred back to the Magistrate
Judge for further proceedings.

The discretionary function exception as it relates to plaintiff's out-of-cell

exercise claim is addressed under the twelfth objection.
8.

In his eighth objection, pintiff challenges the Magirate Judge’s failure to
address whether applicationtbk discretionary functioexception is a factual issue
for trial. Other findings stated in this order render this objection moot.

9.

Plaintiff’'s ninth objection relates to the mattress deprivation claim. Plaintiff
objects to the Magistrate Judge’s retiaron regulations which became effective on
June 20, 2011, having had their originetive date of Mech 1, 2011 extended on
March 1, 2011 to June 20, 2011. For reagxmained below, this objection is well
taken.

The Magistrate Judge appsao have incorrectlyoncluded that the amended
regulations became effective in Decembe2@i0. (For example, the Report states:
“Given the fact that the relevant regulations governing segregated housing unit
conditions were amendedfective in December 2018hd the effectiveness of those
amended regulations wadalged in March 2011, AFTERHO Haines imposed the

mattress-removal sanctioaopon Plaintiff in his February 2011 disciplinary
proceeding, DHO Haines could reasoyahbbve relied onthe BOP’s amended

regulation which specified that a mattressl bedding must be provided to inmates

“Depending on how the Magistrate Judge determines future issues, proceedings may need
to address: grounds for dismissal not addreissde Report but urged in the motion, the viability
of the mattress-deprivation claim as an FTCA claim premised on negligence per se, and whether
plaintiff should be permitted to allege or procedth his mattress-deprivation claim as an FTCA
claim premised on intentional infliction of emotional distress.
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confined in a SHU for sleeping purposady.” Doc. no. 52, p. 16, underlining
added.)

The amended version of the reguwati however, never became effective in
December of 2010. Rather, the amendadion was adopted on December 8, 2010
to expressly become effective the first time on March 1, 201%ee, 75 FR 76263-
01, 2010 WL 4956298 (F.R.) (“This rule &ffective on March 1, 2011.”). The
disciplinary sanction which called for plaififis mattress to be impounded (which the
court may consider at this stage becauseséinction is referenced in, and is central
to, the complaint) is datdeebruary 16, 2011. Doc. n®6-1, p. 3 (impound mattress
from 0700-1900 while on disciplinary segregat, p. 4 (sanction signed on 2/16/11).
Once the effective dategsrrected, the Report’s ratidedails because DHO Haines
was afforded no discretion by a version of the regulation not then in effegt.
Berkovitz v. United Stategl86 U.S. 531, 536 (1988) (the exception will not apply

when a federal regulation specifically pgebes a course aonduct which was not

followed because, in this ent, the employee has no rifiiitoption but to adhere to
the directive and no discretion is involved). In these circumstances it also cannot be
concluded, as the Report did, that “DHfaines could reasonabhave relied on the
BOP’s amended regulation,” doc. no. 52,16 (if reasonable reliance could be
construed as the issue).

Having rejected the sole reason usedhayReport to support dismissal of the
mattress-deprivation claim, this claim will not be dismissed at this stage.

10.

Plaintiff’'s tenth objection also relaeto the mattress-deprivation claim.

Plaintiff asserts that whether the redidas effective during 2010 or the regulations

effective in 2011 appliedsanctions listed in those regulations do not include



“impound mattress.” Plaintiff is correct. Defendant has identified no regulation
which specifically authorized the impounding of a mattress.
11.

Plaintiff’'s eleventh objeton primarily pertains to the mattress-deprivation
claim. However, in this objection, plaifi also objects, in general terms, to the
Magistrate Judge purportediyising sua sponte the disttomary function exception.
The Magistrate Judge did notsa this issue sua spontgee, motion to dismiss, doc.
no. 36, pp. 9-16. This aspect of plaintiff's eleventh objection is without merit.

In the eleventh objection, plaintitilso challenges the Magistrate Judge’s
application of the discretiomafunction exception to the alleged failure of BOP staff
to provide plaintiff a mattress “at all fartotal of 6 days over a 30-day period” and
for less time than required by the “impoundttress sanction for ghother 24 days of
the 30-day period.” Doc. no. 56, p. 9. dther words, plaintiff objects to dismissal
of the “as carried out” aspect of his mattress-deprivation claim in which plaintiff
alleges that he was deprived of a matrr periods measurably longer than called
for by the disciplinary sanction. As showy the discussion below, this aspect of
plaintiff's eleventh objection is well taken.

To support dismissal of this aspecptdintiff's claim, the Report relied on the
conclusion that the sanction (as orderedine within the discretionary function
exception (a conclusion the court has nojeated). From that starting point, the
Report reasons that the exception is dreaough to apply even to a subsequent
abuse relating to the manner in which tin@ered sanction wasrceed out. Doc. no.
52, p. 17. The court does not readdiseretionary function exception so broadly.

Accordingly, the court disagrees witie Report’'s recommendation that the “as
carried out” aspect of the mattress-degtion claim be dismssed because it falls

within the discretionary function exceptitmthe FTCA'’s waiver of immunity. At
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least as alleged, this aspect of the mssgt@eprivation claim does not come within the
discretionary function exception.
12.

In his twelfth objection, plaintiff diagrees with the Magistrate Judge’s
recommendation to dismiss the out-of-cell eisr claim, which plaintiff continues
to characterize (as he did in his comptjpas a claim of “negligent/wrongful denial
of out-of-cell exercise periods as manddtgdederal regulations.’Doc. no. 56, p.

9. Plaintiff urges the same objectionstasse stated in his sixth objection. Thus, he
asserts that doctrines of state tort laegligence per se as articulated in Howard v.
Zimmer, and intentional infliction of emotiohdistress) support his FTCA claim for
deprivation of out-of-cell exercise.

To the extent that plaintiff's FTCAlaim for out-of-cell exercise claim is
premised on an IIED theory, the court agregth the Magistrate Judge that such a
claim is not plausible and should be dismiss€de court, however, declines to adopt
the recommendation that plaintiff's second claim be dismissed, at this point, in its
entirety. The second claim is clearljeged as a claim for negligence based on
violation of federal regulations, and pi&ff's response brief did not discard the

negligence aspect of this clafimTherefore, the balance of the out-of-cell exercise

°Following a lengthy discussion of the IIED tattie Report states that plaintiff “has not
stated a plausible claim for negligence under Oklahoma law.” Doc. no. 52, p. 20. The court
presumes the Report intended to conclude phantiff had not stated a plausible claim for
intentional infliction of emotional distress under Oklahoma law.

®See, e.g., doc. no. 49, p. 1, referring to “wrong/negligeanduct,” and plaitiff's statements
at pp. 10 - 11 that his claims are cognizable under, inter alia, Oklahoma’s law of intentional
infliction of emotional distress.
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claim will survive this order, to be addressed by the Magistrate Judge in future
proceedings.
13.
In his thirteenth objection, plaintébmplains that the Magistrate Judge raised
the statute of limitations issue sua sponteenvtonsidering whether to allow plaintiff

to amend his complaint to assert Bivarkgims. The Report considered possible

future Bivensamendments because plaintiff stated that he may request an opportunity

to amend to assert same. In thesauonstances it was entirely appropriate, although
not required, for the Magistrate Judgectmsider whether the proposed amendment
would be futile. Part of the futility inqoy may properly include consideration of
whether the proposed claims would be kb the applicable statute of limitations.
Plaintiff complains the Report does not consider certain doctrines that might toll or
extend the limitations period. Plaintiff, however, states no particulars that might
suggest any of these doctrines even potiynaaply here. This objection is without
merit.
14.

In his fourteenth objection, plaintiff cgplains that the Magistrate Judge should
have held a hearing or heard oral argumeéwidentiary hearings and oral arguments
are not ordinarily held on motions to dissy and no hearings are necessary at this

stage. This objection is without merit.

'‘Because the Report evaluated plaintiff ss@tclaim only as an FTCA claim premised on
the intentional tort of IIED, it daenot address other issues raised in the motion to dismiss including
whether the discretionary function exception agieethe second claim, whether the second claim
is cognizable under the FTCA because it argudbfyends on “misrepresentation” or “deceit”, or
whether plaintiff's second claim (or first claimg)cognizable at all under the FTCA based on other
arguments made in defendant’s moving brief and reply brief.
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Rulings
Plaintiff’'s objections ar®ENIED IN PART andGRANTED IN PART, to

the extent indicated in the body of this order.

The Supplemental Report and RecommendatiohDOPTED IN PART.
With the minorAM ENDM ENT noted in this order’s discussion of plaintiff's second
objection, the Report IADOPTED to the extent that it sets out background
information and standards for evaluatingiptiff's claims (i.e. the unnumbered first
part and parts Il - V of thReport). The Report is alddOPTED to the extent that
it recommends dismissal of any constitutiariaims alleged under the purview of the
FTCA although such claims are dismissed without prejudiee, n.1,supra. The
Report is alsé?A\DOPTED to the extent that it recamends dismissal with prejudice
of plaintiff's FTCA out-of-cell exercise claim, but only to the extent that this claim
is premised on intentional infliction of emotional distress.

The motion to dismiss IGRANTED IN PART as follows. Constitutional
claims alleged under the pigw of the FTCA ar®1 SM | SSED without prejudice for
lack of jurisdiction. Rule 12(b)(1), Fe®. Civ. P. Plaintiff's FTCA out-of-cell
exercise claim i®ISMISSED under Rule 12(b)(6) but only to the extent that this
claim is premised on intentional inflictiarf emotional distress. Defendant’s motion
iISDENIED IN PART as follows. The motion BENIED to the extent that it seeks
dismissal of the mattress-deprivation slainder the discretionary function exception
to the United States’s waiver of sovigre immunity provided in the FTCA. The
motion to dismis€ONTINUEST O PEND with respect to any grounds for dismissal
not addressed in the Report and not foreclbgetis order, to be considered in future

proceedings before the Magistrate Judge.
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This action ISREFERRED BACK to the Magistrate Judge for all purposes
stated in the original referral including fioetr proceedings consistent with this order.
Dated this 2% day of February, 2014,

R Lt

STEPHEN P. FRIOT
UNITED STATES DISTRICT JUDGE

12-0753p012.wpd
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