Hayden v. Upton Doc. 9

INTHE UNITED STATESDISTRICT COURT FOR THE

WESTERN DISTRICT OF OKLAHOMA

HARLEN HAYDEN, )
)
Petitioner, )
)
VS. ) NO. CIV-12-978-D
)
)
JODY R. UPTON, )
)
Respondent. )
ORDER

Petitioner, a federal prisoner appearpig se, brought this action for a writ of habeas
corpus pursuant to 28 U.S.C. § 2241. Petitioner challenges the manner in which his sentence is
being calculated by the Bureau of Prisonsadoordance with 28 U.S.C. § 636(b)(1)(B), the matter
was referred to United States Magistrate Juslyen T. Erwin for initial proceedings. On January
8, 2013, the Magistrate Judge filed a Re@ott Recommendation [Doc. No. 7] in which he
recommended that the petition for habeas rékedismissed upon filing because Petitioner failed
to exhaust his administrative remedies before bringing this action. Because Petitioner has timely
objected, the matter is reviewdd novo.

Petitioner’s request for habeas relief is based on his contention that the Bureau of Prisons
has incorrectly calculated the sentence impegeeh Petitioner’s supervised release was revoked
by the United States District Court for the North&istrict of Texas. As the Magistrate Judge
noted, the Petition expressly states that Petitioagnot sought any administrative or other remedy
prior to filing this lawsuit. Petition at p. 2ZThe Magistrate Judge correctly explained that, although

§ 2241 does not contain an express exhaustionreggent, the Tenth Ciuit Court of Appeals
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requires federal prisoners to exhaust the admatigé remedies offered by the Bureau of Prisons
before seeking § 2241 relieGarza v. Davis, 596 F.3d 1198, 1203 (1ir. 2010). The complete
exhaustion required of an inmate is set oubanza and requires that the inmate pursue all levels

of administrative review and appeal as arpquisite to filing a § 2241 habeas claild. at 1204.

While exhaustion of administrative remedies may be excused where the petitioner demonstrates that
exhaustion would be futile, the petition in this case contains nothing to suggest the futility of
exhaustion in this case.

In his objection to the Report and Recommeiaaia Petitioner argues that he contacted the
Bureau of Prisons about the alleged error in his sentence, and he was told that it would not be
corrected. He contends that this reflects thatfeont to exhaust administrative remedies would be
futile.

Petitioner’s contention is incorrect. As the Magistrate Judge explained in the Report and
Recommendation, administrative review proceduresaailable to a federal inmate, and there are
several levels of review available. To exhaust his available administrative remedies, Petitioner must
submit a written request and, if the response is not favorable, he must then pursue the available
appeal procedure for his requeSee, e.g., Garza, 596 F.3d at 1204. Petitioner admittedly has not
done so in this case.

The Court agrees with the Magistrate Judlgst the petition for habeas relief must be
dismissed upon filing for failure to exhaust administrative remedies. The Report and

Recommendation [Doc. No. 7] is adopted as though fully set forth Hefdia petition is dismissed

The Report and Recommendation also recommendsradgRgiitioner’'s motion for a default judgment [Doc.
No. 6] and explains the basis for that recommendatiorhisliobjection, Petitioner expressly states that he does not
object to the denial of that motion. Accordinghat issue need not be discussed herein.
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upon filing for failure to exhaust administrative redies. The dismissal is without prejudice to the
filing of a new action after Petitioner has fullyh@usted his administrative remedies. Petitioner’s
motion for a default judgment [Doc. No. 6] is denied.

The Court further concludes that a Certifecat Appealability should not issue because this
decision is based on procedural grounds, andnede jurists could not disagree that a habeas
petitioner must exhaust available administrative remedies prior to seeking federal habe&seelief.

Sack v. McDaniel, 529 U.S. 473, 484 (2000).

IT IS SO ORDERED this®iday of March, 2013.

I 0. bk

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE




