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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

LOUISD. CRAFT, JR,,
Plaintiff,
Case No. ClV-12-1133-R

V.

GLOBAL EXPERTISE IN
OUTSOURCING, et al.,

N N N N N N N N N N

Defendants.
ORDER

In an Order entered September 19, 20D4c. No. 86, this Court adopted the
Report and Recommendation of Magistrdtelge Goodwin and granted Defendants’
Motion for Summary Judgmenthe Court found that Plaintiff had not exhausted his
administrative remedies and that prison @é#fis had not thwarted his attempt to do so.
On December 1, 2014, the Court denied riRifiis motion to alter or amend the Order
adopting the Report and Reumendation. Doc. No. 92. Oapril 29, 2015, the U.S.
Court of Appeals for the Tenth Circuit affied this Court’s grant of summary judgment
for Defendants for Plaintiff's faile to exhaust. Doc. No. 102.

Since the Tenth Circuit et its Order and Judgment and issued the mandate,
Plaintiff has filed four motions: Motion fathe Court Order and Judgment [to] be Set
Aside for Fraud and Misconduct, Doc. N@41 Motion for Leave of the Court to Amend
Pleadings to Conform to Evidence, Doc. N85; Motion to Compel Discovery and Issue

Service for a Subpoena, Doc. No. 107; &hation for Leave of the Court to Stipulate
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and Supplement[] Plaintiffs Motion to @wpel Discovery and Issue Service for a
Subpoena, Doc. No. 108. For the followimgsons, the Court denies all four motions.

Rule 60 M otion

Plaintiff first filed a motion to set asidhis Court’s Order adopting the Report and
Recommendation and subsequent Judgment, Dos. 86-87, as well as Magistrate
Judge Goodwin’s Order denyingaititiff’s motion to compelmotion for leave to amend,
and motion for a protective order, Doc. No. 73. Doc. No. 104, at 1. He brings this motion
under Federal Rule of AlWProcedure 60(b)(3), arguirtbere was “fraud and misconduct
from Defendant(s) during the appeal proceedihd.”’According to Plaintiff, the prison
law librarian refused to prade him a copy of his opamg brief, and Don G. Pope,
counsel for Defendants, submitted an altespdning brief to theCircuit, “committing
fraud.” Id. at 6, 12. He also asserts that Cirdudge McHugh, knowing that the opening
brief had been changed, emt@é the Order on April 29 tprevent his motion for oral
argument from being filed, because thattiom would have clariéd his opening brief
and exposed the frauldl. at 7-8, 13.

Under Rule 60(b)(3), a party may obtaglief from a final judgment or order
based on “fraud ..., misrepregation, or misconduct byn opposing party.” This
subsection “is aimed at judgmis which were unfairly obtaide not at those which are
factually incorrect.”Zurich N. Am. v. Matrix Serv., Inc426 F.3d 1281, 1290 (10th Cir.
2005) (quotingRozier v. Ford Motor C9.573 F.2d 1332, 1339 (5th Cir. 1978)).
“Regardless of the specific fm of the allegation, the party relying on Rule 60(b)(3)
must, by adequate proof, clearly substdatighe claim of fraud, misconduct or
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misrepresentation.fd. (citation omitted). “[T]hey musti®w clear and convincing proof
of fraud, misrepresentation, or miscondudd’ (citations omitted) (internal quotation
marks omitted). “Moreover, thchallenged behavior mustibstantiallyhave interfered
with the aggrieved party’s abilitiully and fairly to prepare for and proceed at triddl”
(citations omitted) (internal quotation marks omitted).

Because Rule 60(b)(3) contemplatesuft and misconduct only by an opposing
party, the Court will considesnly Plaintiff's allegation thaMr. Pope chaged his brief
before it was submitted to the Circuit. Tigsa claim of fraud orthe court, which “is
directed to the judicial machinery itsaind is not fraud between the partiedurich, 426
F.3d at 1291 (citation omitted).

Even if Rule 60(b)(3) @plies to relieve a party from a trial court order and
judgment based on fraud in an appellate @edang challenging that order and judgment,
Plaintiff has failed to adequately support ¢pieund for relief. Plaintiff contends he raised
two issues for appellate review: “1) whethibe district court abused its discretion by
granting summary judgment for defendants; 2pd/hether appellant stated a valid claim
for deliberate indifference.” Om No. 104, at 5. The onlypport he offers for the claim
that Mr. Pope changed his opening brief st thefendants’ response “did not raise [an]
argument addressing Proposition | or I at 6! In their response, Defendants argued

that this Court did not abuse its discretiongranting them summary judgment because

! Plaintiff also contends that his Request for HeSkvices form was changed, which demonstrates that
“officials will change documents for Attorney Don Bope and GEO Inc.” Doc. No. 104, at 9. He directs
the Court to “the original form,” Doc. No. 31, Ex.a&,1, and the altered document, Doc. No. 106, Ex. 6,
at 2. Although Plaintiff asserts that prison officialgaged the part of the form in which he describes the
problem, the text on both the “original” and the allegedly altered document appear exactly the same.
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Plaintiff failed to exhaust administrative rednes. Doc. No. 106, EX2, at 11-13. They
further argued that Plaintiff has not showhat prison officials prevented him from
exhaustingld. at 13-15.

The Court finds that the content of fPedants’ response to Plaintiff’'s opening
brief is not clear and convincing proofathMr. Pope changed the opening brief.
Additionally, even if Mr. Popealid change the kef, this change di not substantially
interfere with Plaintiff's abity to present his arguments exhaustion of administrative
remedies to the Circuit. Plaintiff still had the opportunity to, and likde the last word
in the form of a replyo Defendants’ responsBeeDoc. No. 106, Ex. 3. The Court denies
Plaintiff's motion under Rule 60(b)(3).

Discovery M otions

Plaintiff next asks the Court to issue d&goena to the Counsel the Clerk for the
U.S. Court of Appeals for the Tenth Circaidering her to produce copy of his opening
brief. Doc. No. 107, at 1-2. He also aske undersigned to permit him to “dismiss pages
5, 6, and 8” from his motion for a subp@e and to supplement that motion with
additional pages. Doc. No. 10at 1, 4. Based on th€ourt’'s reasoning in denying
Plaintiff's motion under Rule 60, &#se motions are denied as moot.

Rule 15(b) Motion

Finally, Plaintiff seeks leave to amend lpleadings “to conform to the evidence
for grievance 12-131 being ‘unavailable;’ thenef, Plaintiff could not ‘properly’ exhaust
administrative remedies,” arftb conform to the evidenceith respect to his deliberate
indifference claim.” Doc. Nol105, at 4, 10. BecauseetiCourt has already granted
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summary judgment for Defendanthe only way Plaintiff may amend his pleadings is to
have the case reopened undeleRa9(e) or 60(b), and then have the Court grant a motion
filed under Rule 15 for leave to amer@ke Calderon v. Kansas Dep't of Soc. & Rehab.
Servs,. 181 F.3d 1180, 118%10th Cir. 1999?. Because the Court denies Plaintiff's
motion under Rule 60(b), it also denk@s motion to amend under Rule 15(b).

Conclusion

In accordance with the foregmy, Plaintiff's motions, Do. Nos. 104-05, 107-08

are DENIED.

IT IS SO ORDERED this 25day of June, 2015,

" Ll A fpaae 20

DAVID L. RUSSELL
UNITED STATES DISTRICT JUDGE

2 See alsowilliams v. Oklahoma Dep't of Human Senva22 F. App’x 958, 959 n.2 (10th Cir. 2004)
(unpublished) (“Our case law is clear that the propiay to invoke the discretion of the court in
requesting leave to amend is to file a motion teerdnunder Rule 15(a) prior to dismissal or a motion

under Rule 59(e) or Rule 60(b) aftdismissal.” (citation omitted) (citingalderon 181 F.3d at 1185-
86)).



