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IN THE UNITED STAT ES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

LOUIS D. CRAFT JR., )
Plaintiff, ))
V. ; CaseNo. CIV-12-1133-R
GLOBAL EXPERTISE IN ))
OUTSOURCING et al., )
Defendants. ))
ORDER

Before the Court are the Report ancc®amendation and Order of United States
Magistrate Judge Charles B. Goodwin entereg¢ B 2014. Doc. Nos.3-74. Plaintiff
has filed an Objection to the Magistratadge’s conclusions in both the Report and
Recommendation and the Order. Doc. No. 8Istant to 28 U.S.C. 8 636(b)(1)(B), the
Court reviews the Report and Recommendadiemovoin light of Plaintiff's objections,
and pursuant to 8 636(b)(2), the Court reviews the Order to determine if itisarly
erroneous or contrary to law

. Objections to Report and Recommendation

Plaintiff argues that the Caushould excuse his failu® exhaust administrative
remedies because prison offisidlindered his ality to do so.See Little v. Jone$07
F.3d 1245, 1250 (10th Cir. 2010Where prison officials presnt, thwart, or hinder a
prisoner’s efforts to avail mself of an administrative meedy, they render that remedy
‘unavailable’ and a court will excuse the prisdgdailure to exhaust). He provides four
ways in which the prison officials thwartéas attempt to exhatis‘l) Warden Chester
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refused to submit a copy or response to Bffis] request to stafsubmitted February 6,
2012,” 2) Plaintiff was not permitted r@submit Grievance 12-13bhecause the box on
the response form was not checked granhinmg permission, 3) “The ARA instructed
Plaintiff to abandon his appeal rights to 12t, and 12-2570,” and 4) “The ARA refused
to answer a properly [] sebmitted appeal 12-2947, from 12-288.”" Pl.’s Objection to
Order and Report arfllecommendation 3, 7.

A. Refusal to Submit Copyof or Response to RTS

Assuming Plaintiff filed a Request toa#ton February 6, 2012 (“Feb. 6

RTS”) and never received a copljs fact is irrelevant becaa Plaintiff still failed to
properly follow other administrative proag@s. First, Grievarec12-131 was premature
because he did not wait thirty \da after submitting the Feb. 6 RTSSecond, in
Grievance 12-2570, which Phaiff submitted directly tothe Administrative Review
Authority (“ARA”) by labeling it “Sensitive,” he complainedbout the lack of response
to the RTS The ARA noted that thisssue was “[n]ot of a sensitive/lemergency nature”
and that Plaintiff “must follow th standard grievance proced&hird, Grievance 12-296

improperly included more issu#isan simply the staff's flure to respond to his RTS.

! S.R. Ex. 18 (noting the filing date of February 22, 20163QP-090124 8V(B)(7) (“If there has been

no response in 30 calendar days of submissiorgftaader may file a grievance to the reviewing
authority.”).

>S.R. Ex. 19, Doc. No. 33-19, at 5.

%1d. at 6;5eeOP-090124 § VIII(C) (“When the appropmateviewing authority determines that a
grievance is not of an emergency or sensitive nature, the grievance will be returned to the offender with
notification that the grievance is not of an emergesrcsensitive nature and that the standard grievance
process must be followed.”).

* It also included a description of his lack ofpdn January 2012 and his request for $200,000 in
damages. S.R. Ex. 19, Doc. No. 33-19, at 1e4(-090124 8 IV(B)(7) (“The grievance may assert
only the issue of the lack of igense to the request to staff.”).
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Plaintiff's grievance appeals were algorocedurally deficient for reasons
independent of the failure to attach the F@IRTS. First, Plaitiff's appeal of RTS 12-
296, submitted on form 12-288&d not contain a completdfi@avit required of inmates,
like Plaintiff, who are on a grievance restricttoSecond, he filed hisecond appeal of
Grievance 12-296, submittesh form 12-2947, too late.

Finally, Warden Chester’s figsal to provide a copy dthe Feb. 6 RTS is not
relevant to Plaintiff's later complaint andigyance regarding injuries suffered from lack
of soap. In an RTS filed May 1, 2012, Pl#incomplained of a rash, scar, and spots on
his skin and requested that the scarcbeected, as well as monetary refliek staff
member responded that Plaihtifould be able to meet with health care provider to
address the problefrPlaintiff then filed a grievanceattng that his comipint in the May
1 RTS had not been addressed heeathe scar was not correcfetihe grievance was
returned unanswered rf@several reasons, nomd which inclded Plaintiff's failure to

attach the Feb. 6 RTS.

®S.R. Ex. 19, Doc. No. 33-19, at K&eOP-090124 § IX(B)(2) (“For all grievances submitted during the
restriction period, the offender is required to shtause as to why they shoub@ permitted to grieve.
Cause will be shown as follows: a) The offender wibmit a duly verified affidavit .... contain[ing] a
list ... of all grievances previously submitted ttne offender within the last 12 months.”).
® Appeal 12-2947 must have been filed by April feen days after Grievance 12-296 was returned to
Plaintiff unanswered on April 13. S.R. Ex. 19, Ddto. 33-19, at 4, 7; OP-0901248 VII(B) (“The
offender may make a final appeal to the admiaiste review authority or chief medical officer,
whichever is appropriate, within &alendar days of receipt of the reviewing authority’s response or any
amended response.”). Plaintiff did not submit ApdE&aR947 until May 3. S.R. Ex. 19, Doc. No. 33-19,
at 12. The Court will address Plaintiff's argument that Appeal 12-2947 was actually a correction of
Appeal 12-2883 belownfra Part I.D.
;S.R. Ex. 21, Doc. No. 33-21, at 1.

Id.
°1d. at 2-3.
%1d. at 6.



Even if Plaintiff was given a copy oféhFeb. 6 RTS, the independent procedural
defects noted above would still exist. Furtitbg fact that he never received a response
to the RTS did not hinder his ability to exisa because the Offender Grievance Process
takes into accounthis possibility** Plaintiff simply failed toproperly engage in that
process.

B. Plaintiff Was Not Permitted to Resubmit 12-131

Plaintiff further argues that he was mpten permission to resubmit his premature
grievance 12-131 because thex on the form he received in response stating “You may
resubmit your corrected grievance within tefendar days of receipt of this notice” was
not checked® First, because Plaintiff submitte12-131 only sixteen days after
submitting the Feb. 6 RTS, this box were checked, Piff would be required to
submit a corrected grievance before thidgys had passed from bfeary 6. Second,
regardless of whether that baas checked, Plaintiff still lwbfifteen days after receiving
the response to 12-13f which to submit a corrected grievaricelhe section of the
Offender Grievance Process to iat Plaintiff cites, which sttes that “If allowed’ the
offender must properly re-submit the griaea within ten calendar days of receiptgdid
not preclude him from resubmitting Grievarit2-131 after thirtydays had passed from

February 6.

1 OP-090124 § IV(B)(7) (“If there has been no respan$® calendar days of submission, the offender
may file a grievance to the reviewing authority.”).

2SR. Ex. 18, Doc. No. 33-18, at 2.

130P-090124 § VII(B).

1d. 8 V(A)(?).



C. ARA's Instruction to “Abandon His Appeal Rights”

Plaintiff next argues that the ARA imghed his ability to exhaust by instructing
him, in response to Griemae 12-2570 labeled “Sensitiveto “follow the standard
grievance process includingving the facility anopportunity to respond:®> He contends
that this instruction was equlent to telling hinto abandon his appeaghts to both 12-
131 and 12-2570. The Court disagrees. This instruction does not imply that Plaintiff
should abandon any appeal; imgply references the rule ah complainants must give
staff members thirty dayso respond to a non-sétige and non-emergency RTS.
Moreover, the same form in wdh the ARA told Plaintiff togive the facility time to
respond also included the following note:ll‘Af the above can bund in OP-090124
and it is your responsibilityo read and follow policy™ If Plaintiff read the policy, he
would have known that he has the right tpegd a response to a grievance within fifteen
days of receiving the respon$eTherefore, the ARA’s ponse to 12570 did not

hinder Plaintiff's ability to ekaust his administrative remedi€s.

®SeeS.R. Ex. 19, Doc. No. 33-19, at 5-6.

6 OP-090124 § IV(B)(7) (“If there has been no respans® calendar days of submission, the offender

may file a grievance to the reviewing authority.”).

”S.R. Ex. 19, Doc. No. 33-19, at 6.

8 OP-090124 § VII(B) (“The offender may make a finppaal to the administrative review authority or

chief medical officer, whichever is appropriate, with5 calendar days of receipt of the reviewing

authority’s response or any amended response.”).

¥ To the extent Plaintiff argues that 12-2570 was an appeal to Grievance 12-131, Pl.’s Objection to Order
and Report and Recommendation 4 (“Per policy Plaintiff could have appealed grievance 12-131, with 12-
2570.”), he used the incorrect form. He filled the “Offender Grievance Refgd-orm” instead of the
“Misconduct/Grievance Appeal Form to AdministratReview Authority.” S.R. Ex. 19, Doc. 33-19, at

5; OP-090124 § VII(B)(1)(a).



D. ARA’s Refusal to Answer Appeal 12-2947

Plaintiff next argues that Appeal 124€Pwas not untimely because it was actually
a correction of Appeal 12-2883, evidencedhiy alleged writing at the top of 12-2947:
“this will be a resubmitieé appeal to 12-2883% Therefore, he reasons, the ARA
improperly refused to answer Appeal 12-29Rlaintiff is correct tht if 12-2947 was a
correction of Appeal 12-2883, then 12-294hich the ARA received on May 3, 2012,
would be timely. In correcting the affidavit atteed to 12-2883, hwould be given thirty
days from receiving the responte 12-2883 (util May 24, 2012 instead of fifteen
days from receiving the response to Grievat@e96 (until April 28) if 12-2947 were an
entirely new appeal of 12-238But the status of 12-2947 as appeal of Grievance 12-
296 or a correction to Appe 12-2883 is irrelevanbecause Grievance 12-296 was
procedurally deficient. As g@tained above, Plaintiff disssed more in2-296 than
simply his desire to receive a response $oH@b. 6 RTS. Thereforeyen if 12-2947 was
a correction of Appeal 12-28&%hd was thereforimely, Plaintiff would still have failed
to properly exhaust his administrative rehes because both 12-2883 and 12-2947 were

appeals of the improperly completed Grievance 12-296.

20p|.’s Objection to Order and Report and Recommendation 6.

? S.R. Ex. 19, Doc. No. 33-19, at 12.

22|d. at 10 (noting April 24 as the date Pliffireceived the response to 12-2883); OP-090124 §
VII(B)(1)(e) (“The offender will be given one opportunity correct any errors, which must be received
by the Administrative Review Authority within 30 giaof the time the offender is notified of improper
filing.”).

3 S.R. Ex. 19, Doc. No. 33-19, at 4, 7 (noting ihp8 as the date Plaintiff received the response to 12-
296); OP-090124 § VII(B) (“The offender may make affiygpeal to the administrative review authority
or chief medical officer, whichever is appropriate, within 15 calendar days of receipt of the reviewing
authority’s response or any amended response.”).
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Plaintiff failed to demonstrate thate properly submitte a grievance and
grievance appeal, and his objectialsnot alter that fact. Fimérmore, even if Plaintiff's
last three objections to the @&t and Recommendation had méftiflaintiff waived
them by failing to raise themith the Magistrate Judg&ee United States v. Garfinkle
261 F.3d 1030, 1031 (10th Cir. 2001) (“[T]heorrassed for the firstime in objections
to the magistrate judge’s report are deemed waived.”).

In accordance with thdoregoing, the Report a@nh Recommendation of the
Magistrate Judge is ADOPTE as supplemented hereiand Defendants’ Motion for
Summary Judgment [Dodlo. 34] is GRANTED.

I. Negligence Claim

The Court declines to exercise suppletakjurisdiction over Plaintiff’'s remaining
state-law negligence clairBee28 U.S.C. § 1367(c)(3Bmith v. City of Enid ex rel. Enid
City Comm’n 149 F.3d 1151, 1156 (I0Cir. 1998) (“When all féeral claims have been
dismissed, the court may, and usually shodlecline to exercisgurisdiction over any
remaining state claims.” (citations omitted)).

. Obijections to Order

The Magistrate Judge denied several ngmasitive motions filedby both Plaintiff
and Defendants in an @sr entered contemporaneously with the Report and
Recommendation. Doc. No. 73. Because thourt grants Defendants’ Motion for

Summary Judgment and declinis exercise supplementalrigdiction over Plaintiff's

%4 See supréarts 1.B-D.



remaining state-law claim, these motions m@t, and therefore Pl#iff’'s objections to
the Order need not be considered.

V. Motions

Plaintiff filed a nondispositive motion cont@araneously with Ilsi Objection to the
Report and Recommendation [Doc. No. 82] &wdendants responded with a motion for
a protective order [Doc. No. 85]. Because Court grants Defendants’ Motion for
Summary Judgment and declinis exercise supplementalrigdiction over Plaintiff's
remaining state-law claim, these motions are moot.

IT IS SO ORDERED this 18 day of September, 2014.

" Lol o fpaae £

DAVID L. RUSSELL
UNITED STATES DISTRICT JUDGE




