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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

LUZ-EUGENIA COX-FUENZALIDA,
Plaintiff,

V. Case No. CV-12-1279-R

THE STATE OF OKLAHOMA ex rdl.

THE BOARD OF REGENTSOF THE
UNIVERSITY OF OKLAHOMA,

)
)
)
)
)
)
)
)
)
)
Defendant. )
ORDER
Before the Court is the Motion f@ummary Judgment filed by Defendant The
State of Oklahomax rel. The Board of Regents of the Warsity of Okldnoma. Doc. No.
34. For the following reasonthis motion is GRANTED.
Background
Plaintiff Luz-Eugenia Cox-Fuenzalida & tenured associate professor in the
University of Oklahoma’s Department of Phgtogy. Plaintiff and another professor in
the department, Dr. Michael Mumford, haveltibeir differences ovehe years. As early
as 2006, Dr. Mumford began physically gtmg at Plaintiff when they passed each
other in the halls, sometimes doing thisile Plaintiff's ctildren were presertAfter this

began occurring, Plaintiff reported Dr. Mumdics behavior to Dr. Jorge Mendoza, the

department’s chair, more than once perry&x. Mumford’'s behavior towards Plaintiff

! The timeline surrounding Dr. Mumford’s behavior is fairrky. For instance, Plaintiff testified that she first
reported Dr. Mumford’s growling shortly after it happened in 2006. Doc. No. 34, Ex. 1, at 8. But in Plaintiff's
response brief, Plaintiff makes it appear as though ttiavier did not begin to occur until May 2011. Doc. No. 37,

at 5.
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apparently grew worse in the spring ofl120 when he began blocking Plaintiff from
riding the elevators with hirh.Plaintiff testified that B. Mumford would do this by
putting his hand up when hevsdner approaching the elevaton which he was riding
until the doors shut. Dr. Mumford did thisthout saying anythingnd without touching
Plaintiff, although it was clear #t he did notwant her to ride the elevators with him.
This took place at least fiver six times, and Plaintiff ported this behavior to Dr.
Mendoza whenever it occurred.

On May 12, 2011, Dr. Scott Gronlunthe assistant chair of the department,
emailed the tentative teaching assistantgassents for the fall @1 semester to the
professors within the departméntPlaintiff was tentatively assigned one teaching
assistant for one of the sections of th&rdduction to Personality course that she was
planning to teach that semester, but shensasissigned a teachiagsistant for the other
section she was planning to thaBoth sections of her Itduction to Personality course
were fairly large, with eactbeing capped at20 students. Despite this tentative
assignment, Plaintiff maintairtbat at some indefinite time, Dr. Mendoza promised her
that she would receive two teaching assistdar her two sectionsf Introduction to
Personality for the fall 2011 semester.

On approximately June 28, 2011, Ptafrmet with Dr. Mendoza concerning an

unrelated incident that had occurred betwéer and Dr. Mumford. At this meeting,

2 Again, it is not clear when Dr. Mumford began engaging in this behavior. Plaintiffiggstbout the
circumstances surrounding the first time Dr. Mumford blocked her from accessing the elevators in 2011, but she also
testified that she could not say for sure whether Dr. Mumford had blocked her from therslpviat to 2011See

Doc. No. 34, Ex. 1, at 2.

3 Dr. Gronlund worked collaboratively with Dr. Mendoza tve teaching assistant assignments, but Dr. Mendoza

had to give his final approval over the assignments.



Plaintiff once again compla@a about Dr. Mumford’'s beker, specifically mentioning
that Dr. Mumford did not treat other male mrs$ors within the depganent the way that
he treated her. After this meeting, Pldinalso complainedabout Dr. Mumford’'s
behavior to Paul Bell, Dean tiie College of Arts and Sciees. In complaining to Dean
Bell, Plaintiff again mentioned that Dr. Muarfl treated her differently than he treated
the male professorsithin the department.

On July 13, 2011, Dr.Gronlund emailed the finalized teaching assistant
assignments for the fall 2011msester to the professors witttthe department. Plaintiff's
final assignment was identical to the tite assignment contained in the May 2011
email—Plaintiff was assigned one teaching aaststor one section of her Introduction to
Personality course, and she was not assigriedching assistant féhe other section of
her course. Even though Plaintiff's finalssignment was identical to her tentative
assignment, Plaintiff insists that followg her complaintsabout Dr. Mumford on
approximately June 28, 2011, in which shentwwdeyond the walls” of the department to
Dean Bell, Dr. Mendoza retaliated against hg giving her only one teaching assistant
for her two sections of Introduction to Perabty instead of the two teaching assistants
she asserts were previously promised.

Plaintiff's assigned teaching assistant foe fall 2011 semester was a graduate
student in personality, and Plafhwas allowed to use her teang assistant to help with

both sections of her Introdtien to Personality course. Further, despite only having one



teaching assistant for the semester, Plaintidf im@re instructional des for the semester
than any other professor in the departnfent.

During the fall 2010 semester—one ydmfore the eventsurrounding the fall
2011 semester occurred—Plaintiff was provigeth only one teaching assistant for two
sections of the same Introduction to Personality course. Each of these sections was
capped at 120 students—the same cap as wasdbn the sections of her course during
the fall 2011 semester. Additionally, Plaffi§ annual evaluation for the 2010 calendar
year resulted in an overall score of 3.86, including three-year average scores of 4.47 for
teaching and 3.33 for researcBy way of comparison, PHiiff's annual evaluation for
the 2011 calendar year resulted in an oves@dre of 3.96, including three-year average
scores of 4.4 for teaahy and 3.4 for research.

Plaintiff filed a charge of discrimation with the Oklaoma Human Rights
Commission and the EEOC on August 9, 2@&llkging sex discrimirtéon in violation of
Title VII of the Civil Rights Act of 1964.Plaintiff then filed a second charge of
discrimination on January 31, PP, alleging retaliation due tihe exercise of her Title
VII rights. Plaintiff received right to sue lettefor both charges oduly 31, 2012, and
Plaintiff filed suit in the District Courbf Cleveland County on October 26, 2012.
Defendant removeRlaintiff's case to this Court oNovember 19, 2012. Plaintiff's case

includes a single claim for Title VII retaliatn based upon the ewsrnsurrounding her

* Plaintiff maintains that instructional aides are more limited in their abilities, and that they are assigned by someone
outside of the department.

® These annual evaluations are performed in ordeméasure a professor's proggeand to determine when
promotions are appropriat8eeDoc. No. 38, Exs. 40-41. Plaintiff's ewvations were performed by a three-member
committee, and Dr. Mendoza was aie¢he members on this committee.



assignment of one teaching assistant ferfdll 2011 semester, and Defendant has now
moved for summary judgmentti regard to this claim.

L egal Standard

Summary judgment is appropriate “if th@ovant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). “[A] motion for sumary judgment should be granted only when
the moving party has established the absene@myfgenuine issue as to a material fact.”
Mustang Fuel Corp. v. Yogstown Sheet & Tube C®d61 F.2d 202, 204 (10th Cir.
1977) (citations omitted). All facts and reasbleainferences therefrom are construed in
the light most favorabléo the nonmoving partySee Matsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 587 (1986).

Title VIl Retaliation

42 U.S.C. 8§ 2000e-3(a) provides thatis unlawful “for an employer to
discriminate against any of his employees. because [s]he has opposed any practice
made an unlawful employment practice byitlg VII].” To prevail on a Title VI
retaliation claim, the plaintiff must establitat retaliation had a l®in the employment
decision at issuerye v. Okla. Corp. Comm;rb16 F.3d 1217, 224 (10th Cir. 2008).
Where no direct evidencef retaliation exists, th&cDonnell Douglasburden-shifting
framework governs the plaintiff's cadd. at 1225, 1227.

Under this framework, the plaintiff mus&tst establish her prima facie case of
retaliation by showing “(1) she engabein protected opposition to Title VI
discrimination; (2) she suffered an adveeseployment action; and (3) there is a causal
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connection between the pested activity and the adrse employment actionld. at
1227 (quotingMeiners v. Univ. of Kan.359 F.3d 1222, 1229 (10th Cir. 2004)). If the
plaintiff establishes her prima facie caseerththe burden shiftso the employer to
“proffer a legitimate, nondcriminatory reason” for its employment actidd. (citation
omitted). If the employer sets forward a itegate, nondiscrimiatory reason for the
action, then the burden shifts back to fiaintiff to demonstrate that the employer’s
reason is pretextuald. (citation omitted). Defendant arguéhat Plaintiff cannot show
any of the three elements of her prima fa@se. And even if she could do so, Defendant
argues that Plaintiff cannot show that msndiscriminatory reason for the challenged
action is pretextual.

The first element of Plaintiff's prima faeicase requires Plaifitto show that she
engaged in protected opposition to discrimination. “Pretedpposition can range from
filing formal charges to voicing formal complaints to superiorsHertz v. Luzenac Am.,
Inc., 370 F.3d 1014, 10180th Cir. 2004) (citation omitte¢dimportantly, “[a]lthough no
magic words are required, to qualify astected opposition the employee must convey
to the employer his or her concern thad #mployer has engaged in a practice made
unlawful by [Title VII].” Faragella v. Douglas Cnty. Sch. Dist. RE41L1 F. App’x 140,
148 (10th Cir. 2011) (quotinglinds v. Sprint/United Mgmt. Co523 F.3d 1187, 1203
(10th Cir. 2008)) (internajuotation marks omitted).

Defendant argues that Plaintiff cannobwhthat she engaged in any protected
opposition. Defendant'arguments largely hinge upon thetféghat Plaintiff's allegations
establishing this case’s timeline have changede she filled out the intake questionnaire
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for her second charge ofsdrimination with the EEOC. Atitionally, Defendant argues
that no other evidence bessd®laintiff's own testimony edtéishes that Plaintiff ever
complained to her superiors of conduct madé&wful by Title Ml during the relevant
time period.

Despite Defendant’s arguments, the Courti$i Plaintiff's testimony sufficient to
establish the first elementf her prima facie casePlaintiff testified that when she
complained about Dr. Mumford’'s behavior Rr. Mendoza, she b him that “Mike
Mumford would not do this to males.” Doc. N&Z, Ex. 1, at 28. lother words, Plaintiff
testified that she defined gender roles ind@mplaints abut Dr. Mumford.Doc. No. 37,

Ex. 1, at 28-29. Plaintiff also testified thatcomplaining to DeaBell of Dr. Mumford’s
behavior towards her, she made it clear #ia believed her treatment was based upon
her gender. Doc. No. 37, Ex. 1, at 25cBuse these informal complaints indicated
Plaintiff's concern over conduct made unlawful by Title VII, theldy as protected
opposition. Thus, for purposes of this Ordegiftiff has established the first element of
her prima facie case.

The second element of Plaintiff’'s primacfe case requires Plaintiff to show that
she suffered an adverse employment action. The Supreme Court has explained that this
requires Plaintiff to show “that a reasoraleimployee would have found the challenged
action materially adverse, which in thagsntext means it well might have dissuaded a

reasonable worker from making or gapting a charge of discriminationBurlington N.

® Defendant essentially argues that the Court should not believe Plaintiff's testimony. Doc. No. 34, at 22; Doc. No.
38, at 6. But credibility is an issue to be resolved leytther of fact, and the Court will not entertain Defendant’s
argument in this regar@ee Anderson v. Liberty Lobby, In€77 U.S. 242, 255 (1986).
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& Santa Fe Ry. Co. v. Whjt&48 U.S. 53, 68 (2006)quotation omitted) (internal
guotation marks omitted). To be actionalfaintiff must showthat she suffered an
“injury rising to a ‘level of seriousness.Daniels v. United Parcel Serv., In@.01 F.3d
620, 638 (10th Cir. 2012) (quotingilliams v. W.D. Sports, N.M., Inc197 F.3d 1079,
1087 (10th Cir. 2007)). The employer’'s conddoes not need tdffact the terms and
conditions of employment¥hite 548 U.S. at 64, but the inquiry is an objective one, and
“not based on a plairftis personal feelings.Daniels 701 F.3d at 638 (quotirfgemsroth

v. City of Wichita 555 F.3d 1182, 1184 (10th CR009)) (internal quotation marks
omitted). “Acts that carry a @gnificant risk of humiliationdamage to reputation, and a
concomitant harm to future employment ests may be considered adverse actions,
although a mere inconvenienor an alteration of job sponsibilities will not suffice.”
Reinhardt v. Albuguerquub. Sch. Bd. of Educs95 F.3d 1126, 1133 (10th Cir. 2010)
(quotation omitted) (internal quotation marlomitted). Finally, “the fact that an
employee continues to be undeterred in hisasrpursuit of a remedy . . . may shed light
as to whether the actionseasufficiently material and adverse to be actionaldernoza

V. Univ. of Denver513 F.3d 1206, 1214 (10th Cir. 2008).

Defendant argues that Plaintiff cannot shinat she suffered materially adverse
employment action for several reasons. Fibsfendant asserts that there has been no
change in Plaintiff's employment status c@nthe fall 2011 semester. Defendant also
emphasizes that a year prior to the semastevhich Plaintiff was allegedly retaliated
against, Plaintiff faced the exact same sitimabf having only oa teaching assistant for
her two sections of Introduction to Perabty, with each section capped at the same
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number of students as werehar fall 2011 sections. Additiolyg Defendant argues that
Plaintiff's annual evaluations for both t/2©10 and 2011 calendar years strengthen its
position that Plaintiff did not suffer a matdly adverse actin. Defendant also
underscores that after theathing assistant assignmentstfee fall 2011 semester were
finalized, Plaintiff filed two separate chaggef discrimination with the EEOC, indicating
that the challenged action was noffisiently material and adverse.

In response, Plaintiff argues that teachasgistants are vitdb professors who
teach large introductory courses, and Riffirasserts that that the lack of teaching
assistant support during tii@ll 2011 semester “largelgrevented hefrom completing
her job duties.” Doc. No. 37at 29. Plaintiff states thatvithout adguate teaching
assistant support, she couldt mooperly teach her courses, research, and publish. Doc.
No. 37, at 26-27. Plaintiff alspgoints to the fact that inis deposition, Dr. Mendoza could
not remember a time when another profes&s required to teach so many students with
only one teaching assistant. Fat, Plaintiff argues that tH@ourt should not give much
weight to the fact that she filed two chasgd discrimination aftethe challenged action
occurred, as doing so wouldagk Plaintiff in an uwinnable “catch-22.” Doc. No. 37, at
27-28.

Having considered the parties’ argumente Court finds that Plaintiff cannot
show that she suffered a materially advensgloyment action. Plaintiff initially asserted
that having only onéeaching assistant for such a kwrgumber of students during the fall
2011 semester was a novel experience for Inet Defendant provided evidence in its
reply brief indicating that Plaintiff facedhe same situatio during the fall 2010
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semestef.Indeed, Plaintiff taught the exact sameurse to the exact same number of
students in the exact same number of sectiothstive help of onlyone teaching assistant
during the fall 2010 semester. Moreover,e tlannual evaluations of Plaintiff's
performance as a professor iliae that she did not suffer amjury rising to the “level

of seriousness” the law requires when slas assigned only orteaching assistant for
the fall 2011 semester. In fact, Plaintiff's o&kk score for her performance as a professor
during 2011 was higher than it was duriB@10. These evaluatiorslso show that
Plaintiff was able to publis during 2011, while she did npublish at all during 2010.
Thus, the evidence demonstrates that Piaiwas able to complete her job duties during
2011 as satisfactorily as she had joesly been ableo complete therfl. Finally,
Plaintiff felt free to file not one, but two garate charges of discrimination with the
EEOC after the teaching assistant assignments for the fall 2011 semester were finalized.
That is, Plaintiff was undeteed in her pursuit of a remedjter the fall 2011 teaching
assistant assignments were hined in July 2011As the Tenth Circuit has reasoned, this
too sheds light “as to whether the actione aufficiently material and adverse to be
actionable.”See Somoz&13 F.3d at 1214. Taking intaccount all of the above, the
Court concludes that Plaintiffassignment of one teachingsetant for her two sections

of Introduction to Personality dimg the fall 2011 semester wast materially adverse. In

" Plaintiff admits this in her suppteental brief, but she still maintairtkat being assigned only one teaching
assistant for the fall 2011 semester was materially adverse.

8 It is also noteworthy that evenailigh Plaintiff only had the help of oneaching assistant during the fall 2011
semester, her teaching assistant for the semester wasuatgratident in personality, meaning he was particularly
qualified to assist with Plaintiff's twsections of Introduction to Personality.raer, Plaintiff ha the help of the
most instructional aides of any professor in the departohaniig the semester. Whitkese aides are more limited
in their abilities, this bolsters the @d's finding that Plaintiff's assignent of one teaching assistant for the
semester was not materially adverse.
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other words, this challengettion would not dissuade aasonable worker from making
or supporting a charge of discriminati@ee White548 U.S. at 68.

Because Plaintiff has not shown thahe suffered a materially adverse
employment action, she cannot meet her arfacie burden for her Title VIl retaliation
claim. Therefore, the Court declines to addrthe remaining issuestime parties’ briefs.
Defendant’s Motion for Sumnma Judgment is GRANTED.

IT IS SO ORDERED this 13day of May, 2014.

" Ll A fpaae £

DAVID L. RUSSELL
UNITED STATES DISTRICT JUDGE
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