Lillieroos v. Starr Indemnity & Liability Company Doc. 214

IN THE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

RONGL. LILLIEROOS, )
)

Plaintiff, )

)

V. ) Cas&No. CIV-12-1359-D

)

STARRINDEMNITY & )
LIABILITY COMPANY, a )
foreigninsurancecompany, )
)

Defendant. )

)

STARRINDEMNITY & )
LIABILITY COMPANY, a )
foreigninsurancecompany, )
)

Defendant/Third-Party )

Plaintiff, )

)

V. )

)

CO-ORDINATEDBENEFIT )
PLANS, INC., )
)

Third-PartyDefendant. )

ORDER
Before the Court is Third-Party DefemdaCoordinated Berig Plans, Inc.’s
(“CBP”) Motion for Summary Judgent [Doc. No. 170], to which

Defendant/Third-Party Plaintiff Starr Inchaity & Liability Company (“Starr”) has
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filed its response in opposition [Doc. N202]. The matter is fully briefed and at
issue.
FACTUAL BACKGROUND AND PROCEDURAL HISTORY*

Pursuant to a Third Party Adminigiva Agreement (“the Agreement”), CBP
agreed to provide third-party insuranceicls administration services for Starr.
Under the Agreement’s terms, CBP agréeddefend, indemfy, and hold Starr
harmless from “any and all claims, dagesa, costs and expenses, including
reasonable attorney’s fees, proximately cdusg [CBP’s] material breach of this
Agreement or [CBP’s] gross negligencatthmaterially and substantially causes
loss or injury.” Conversely, CBP had mbligation to indemnify Starr for any
claims or demands that were an “inherbuasiness risk” of Starr's business. The
Agreement stated its terms would be iipteted, construednd governed by New
York law. Starr subsequently issued arshierm medical (STM) insurance policy
to Plaintiff Rong Lillieroos (“Lillieroos”). Unhder the policy, Starr agreed to pay for

fees and services that were “usual, osable and customary.” This encompassed

' The following material facts are edth uncontroverted, deemed admitted, or,

where disputed, viewed in the light most favorable to Sg&uott v. Harris, 550

U.S. 372, 378 (2007). Immaterial facts, fanbt properly supported by the record,

and legal arguments/conclaes have been omitte@ee, e.g., Ysas v. Brown, 3
F.Supp.3d 1088, 1103 n. 12 (D.N.M. 2014Y]he ‘sole purpose’ of the required
statements of and responses to undisputed material facts is ‘to establish facts and
determine which of them are in disputegal argument ... should be reserved for
separate portions dhe brief.”) (quotingRuiz v. City of Brush, No. 05-cv-897,

2006 WL 1816454, at *4 (D. Colo. June 2006) (alterations in original)).
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fees that were (1) usually charged bg firovider for the service or supply given,
and (2) the average chargkxt the service or supply in the locality in which the
service or supply is resed, whichever was less.

In 2004, Lillieroos atteded a routine exam, during which a small vaginal
fibroid was found. Her attending physicidatermined the fibroid was not harmful.
On April 17, 2007, Lillierooshad an ultrasound which shed the fibroid was still
present, but remained unthreatening. On October 27, 2011, however, it was
recommended that Lillieroos undergohgsterectomy because the number of
fibroids had increased to three and caused her uterus to expand. Starr pre-approved
the medical procedure, and on Novemb8y 2011, Lillieroos underwent surgery.
Due to complications from the surgerLillieroos was rquired to undergo a
second operation on November 23, 2011.

Lillieroos submitted a claim under thelgy. After sever&inquiries about
the status of her claim, on March 28, 20Lillieroos was informed by CBP that,
based on the medical records in its possessier claim was awed because of a
“pre-existing condition® for which she had previously been treated. Despite this

conclusion, CBP conducted mavestigation to confirm wéther the fibroids that

2 A “pre-existing condition” was defined ihe policy as “any medical condition or
Sickness for which medical advice, cadkagnosis, treatment, consultation or
medication was recommended by received from a Doctawithin the five years
immediately prior” to the policy effective dat®f coverage.
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were removed during the hysterectomyrevépre-existing.”Lillieroos responded
that she had never been treated foreagxisting condition and Lillieroos’ treating
physician stated the fibroids were nqtra-existing condition and their growth had
no relation to the fibroid previously stiovered. CBP informed Lillieroos she
would receive an Explanation of Benef(tS8OB) letter in a couple of days and
once she received the letter, she could suamappeal to CBP’s offices in Tampa,
Florida. The EOB did not, however, pisely explain the reason for the denial,
and CBP does not send formal denial lettBrsspite her reques Lillieroos never
received a letter from CBP fully explaining dscision to deny her claim as a “pre-
existing condition.”

Lillieroos appealed CBP’s denial submitting two letters (on April 26,
2012 and May 30, 2012), both of whickiaghed statements from her doctors
attesting the fibroids were not a presgixg condition. Lillieroos complained she
had yet to receive any letter written explanation as wwhy her claim was denied.
Lillieroos also informed CBP that shiead been receiving calls from collection
agencies and her experience had becomstregsful that it troubled her to even
answer the phone. On June 5, 2012, Litles called CBP about the status of her

appeal; she again told the CBP représtre she had yet to receive any letter

® The EOB contains a remark code andarsexplanation that says “pre-existing
conditions.” At his deposition, a CBPepresentative conceded the EOB'’s
explanation was “not very detailed.”
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explaining CBP’s denial and receivedypsent demands from a collection agency.
The representative told her that CBP ohfd her medical recds on file, but to
allow additional time for it to receive the lettérhe representative also told
Lillieroos she would ask her managerrewview the medical records and provide
her with an update on the claim. Thenager, however, wer followed up on
Lillieroos’ complaints.

On November 7, 2012, Lillieroos su&tarr in Oklahoma County District
Court, asserting claims for breach of gant and bad faith. las during this time
that Starr first became aware of the cogerdispute. After hag served with the
lawsuit, Starr obtained her medical fileom CBP and ordeckan independent
investigation into Lillieroos’ treatmentStacy Borans, the independent medical
examiner (IME) retained by Starr, notsdch fibroids were common and occurred
in 30-40% of all women. According tBorans, patients are often diagnosed with
incidental fibroids and never require mealiadvice or treatment for the condition;
however, even if the patient never reagdi diagnosis or nmagement of the
fibroid, physicians would 8t be required comment abotit In this case, Borans

stated that since Lillieroos had thdtrasound, her doctowas obligated to

* Lillieroos did not send heappeal letters to the CB&ddress provided to her
during the June 5 call, but to an addresknging to the insuree agent/producer.

Her April 26 letter was lostnd cannot be located. Onalvout June 14, 2012, her
May 30 letter was received and scanned by CBP’s mail vendor to a mailbox CBP
did not use. CBP found the lettetafLillieroos’ lawsuit was filed.



comment on the fibroid, even thoudhllieroos did not require advice or
management for it. Borans concludeck thibroids were not a “pre-existing
condition” as defined in the policy. Based the IME’s findings, Starr reversed the
denial and, in March 2013, réicted CBP to pay the claiimfCBP disagreed with
Starr’s decision to pay the claim. Staubsequently removed Lillieroos’ action to
this Court and asserted a third-pastgim against CBP for indemnification.

Under the Agreement, Starr and CBPe&gl to pay Lillieoos’ medical bills
using a low resource-based relative vaduale (RBRVS)/Medicare rate rather than
the “usual and customary” rate requiteg the policy. Use of the RBRVS system
resulted in Lillieroos beingesponsible for payment af substantial portion of the
medical services she received. For exampler treating physician’s bill totaled
$2,264.00. After being reduced to the RBRRMedicare amount, the total paid was
$938.51, leaving a balance due from Lillies in the amount of $1,325.49. Starr
paid the balance of Lillieroos’ medical bilis March 2014. Lillieroos asserted that
Starr's use of the RBRVS system causedunexcused delay and threatened to
amend her lawsuit to include class alleyas stemming from Starr’'s use of the

RBRVS system. On April 8, 2014, Lilliero@nd Starr reached a settlement of her

> CBP objected to the independent medieziew on the grounds the IME was not
provided with the policy langage that defined the terfpre-existing condition.”
Starr provided the IME with the deftion and the IME performed another
evaluation. However, her supplementgbad adhered to her conclusion that the
fibroids were not a pre-existing condition.
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claims, in which the settlement amowmas apportioned beten Lillieroos’ bad
faith/delay claim and her RBRY/allegations. Neverthelesstarr advised CBP that
it intended to pursue its indemnifioati action to recover settlement funds
attributed to Lillieroos’ allegations ev the manner in which CBP handled her
claim.

CBP’s motion contends it is entitledjtalgment as a mattef law because:
(1) the evidence does not support a findingeibier gross negligence or material
breach of the Agreement, (2) the dansmda which Starr seeks reimbursement
stem from “inherent business risks”athare not covered under the indemnity
clause, and (3) Starr cannot recover dg@secaused by its ovtartious conduct.

STANDARD OF DECISION

“Summary judgment igproper if, viewing the adence in the light most
favorable to the non-moving party, therenis genuine dispute as to any material
fact and the movant is entitled ppdgment as a matter of lawBonidy v. U.S.
Postal Service, 790 F.3d 1121, 1124 (20Cir. 2015) (citingPeterson v. Martinez,

707 F.3d 1197, 1207 (10th C013)). The substantiviaw will identify which
facts are material; only disp# over facts that might affect the outcome of the suit
under the governing law will properly prede the entry of summary judgment.

Birch v. Polaris Industries, Inc., 812 F.3d 1238, 1251 (10th Cir. 2015).



The Court’s function at the summajydgment stage is not to weigh the
evidence and determine the truth of thelteraasserted, but to determine whether
there is a genuine issue for triddl. An issue is “genuineff there is sufficient
evidence on each side so that a rationat tfefact could resolve the issue either
way. Adler v. Wal-Mart Sores, Inc., 144 F.3d 664, 670 (10th Cir. 1998). An issue
of fact is “material” if under the sutative law it is essential to the proper
disposition of the claim.d. Once the moving party has met its burden, the burden
shifts to the nonmoving party to presenffisient evidence in specific, factual
form to establish a genuine factual dispuacchus Indus., Inc. v. Arvin Indus.,
Inc., 939 F.2d 887, 891 (10th Cir. 1991).eThonmoving party may not rest upon
the mere allegations or denials of gkeadings. Rather, it must go beyond the
pleadings and establish, through admisséMelence, that there is a genuine issue
of material fact that must lresolved by the trier of facglehpoor v. Shahinpoor,

358 F.3d 782, 786 (10th Cir. 2004).
DISCUSSION

As stated above, CBP agreed to ddfendemnify, andhold Starr harmless
from “any and all claims, damages,st® and expenses, including reasonable
attorney’s fees, proximately caused by & material breach of this Agreement
or [CBP’s] gross negligence that maadly and substantially causes loss or

injury.” Although the Agreement states teyms would be interpted, construed,



and governed by New York law, the parties concede Oklahoma law bears some
relevance to the viability of Starr’'s substi@e claims. The Cotimeed not decide

this choice of law issue, however, beaaiudinds CBP’s motion should be denied
under either application and there is naemal difference between either body of
jurisprudence.

Under New York law, “[a] claim of giss negligence requires a plaintiff to
prove that the defendant failed to ‘exerceseen slight care, scant care, or slight
diligence,’ ... or that the defendant’s actioegince[d] a reckless disregard for the
rights of others[.]” Baidu, Inc. v. Register.com, Inc., 760 F.Supp.2d 312, 318
(S.D.N.Y.2010) (citations omitted). Similarly, in Oklahoma, the statutory
definition of gross negligence is “wanf slight care and diligence.” 25k.
STAT. 8 6. Under Oklahoma law, “gross figgnce” requires the intentional failure
to perform a manifest dutyn reckless disregard ofonsequences or in callous
indifference to the life, libay, or property of anothePRalace Exploration Co. v.
Petroleum Dev. Co., 374 F.3d 951, 954 (10th Ci2004). “The issue of gross
negligence is a question of fact for a jury to determifiedvers Indem. Co. of
Conn. v. Losco Group, Inc., 136 F.Supp.2d 253, 256 (S.D.N.Y. 2001) (citing
Gentile v. Garden City Alarm Co., 147 A.D.2d 124, 130, 541 N.Y.S.2d 505, 509
(2d Dept. 1989);Franklin v. Toal, 2000 OK 79, § 14, 19 P.3d 834, 837

(“Generally, the question of negligenceoise for the jury.”) (citations omitted).



A material breach is one “so substahthat it defeats the object of the
parties in making the contracFrank Felix Assocs. v. Austin Drugs, Inc., 111 F.3d
284, 289 (2d Cir.1997)7enith Drilling Corp. v. Internorth, Inc., 869 F.2d 560,
563 (10th Cir. 1989) (applyin@klahoma law, noting “a material breach ... occurs
when such failure defeats the object of ¢batract, or when it concerns a matter of
such importance that the contract would not have been made if default in that
particular had been expected or contated.”) (citations and internal quotation
marks omitted). “[IlJn most cases, the qu@s of materiality of breach is a mixed
guestion of fact and law - usually moretbe former and less of the latter - and
thus is not properly disposed of by summary judgmeBedr, Stearns Funding,
Inc. v. Interface Grp.-Nev., Inc., 361 F.Supp.2d 283, 295 (S.D.N.Y. 2005).

Based on its review of the record, theu@ finds there is sufficient evidence
in the record to warrant further consideon by a jury of the overall handling and
investigation of Lillieroos’ claim. For purposes of the present motion, genuine
iIssues of material fact exiwith respect to a legitimate or arguable basis for CBP’s
(and Starr’s) conduct, the adequacy of the conduct of the investigation and
subsequent appeal, and whether CBPt®as amount to gross negligence and/or
material breach of the Agreement. CBRwtion asks this Court to do what is
prohibited under the applicable standardjohs to weigh the evidence. To the

contrary, the Court is required to coraidhe evidence submitted by the parties in
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support of and in opposition to treummary judgment motion and grant all
reasonable inferences to the non-movingtypan this instance, Starr. In other
words, the Court should not determineatiter it believes CBP’s evidence; rather,
it must determine whether Starr has ofteamy specific facts that demonstrate the
existence of a material fatd be tried. To this endStarr has met its burden of
presenting sufficient evehce from which a reasonabieor could conclude CBP
committed gross negligence and/ortenlly breached the Agreeméht.

The Court finds unavailing CBP’s argument that any gross negligence or
otherwise unlawful acts committed by ibrestituted an “inherent business risk”
which bars recovery. The term “inherebtisiness risk” is not defined in the
Agreement. It cannot be reasonably stidt the gross néigence of a claims
administrator is an “inherent businesskfifor which recovery/indemnification is
not allowed. Under the Agreement, CBP agreed to “[investigate, pay, settle, or
deny all Claims in accordance with thherms of the applicable policy [and]
applicable laws.” Agreement, § 2.1(ALCBP’s argument, if accepted, would
effectively read out of the contract anchder a nullity the parties’ agreement that
CBP would indemnify Starr for “any and altlaims, damages, costs and expenses

caused by its material breach or grosgligence in performing said duty. Such

® Starr’s request to amend its compldipt Resp. to Mot. for Summary Judgment
at 39) is denied for failure to complyitty LCVR 7.1(c), which states “[a] response
to a motion may not also include raotion or a cross-motion made by the
responding party.”
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interpretation is in irreconcilable confligtith the Court’s responsibility “to give
effect to every part [of the coairt], if reasonably practicable.” 15<On. STAT. 8
157. “[B]asic principles of contract im@gretation militate agast the adoption of
an interpretation that would render anytmor of the contract language a nullity.”
Legal Aid Society v. City of New York, 114 F.Supp.2d 204, 229 (S.D.N.Y. 2000)
(applying New York law, citations omittedyjcGinnity v. Kirk, 2015 OK 73, { 37,
362 P.2d 186, 199 (“A contractts be construed as a whkolgiving effect to each
of its parts, and not constiiso as to make a provisioneaningless, superfluous
or of no effect.”) (citations omitted, ewhasis added)). Accordingly, this contention
Is rejected.
CONCLUSION

The Court has carefully considerelll af the parties’ arguments. To the
extent any issue was not specifically addexl above, it is either moot or without
merit. Accordingly, the Court finds Bs Motion for Summary Judgment [Doc.
No. 170] should b®ENIED as set forth herein.

I T IS SO ORDERED this 8" day of August, 2016.

N 0. bt

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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