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THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

)
TIMOTHY MARVIN BISHOP, )
)
Plaintiff, )
)
VS. ) NO. CIV-13-171-D
)
STATE OF OKLAHOMA, exrdl. )
DEPARTMENT OF HUMAN )
SERVICESegt al., )
)
Defendants. )
ORDER

Before the Court is the motion to dismiss [Doc. No. 24] of Defendant State of Oklahoma,
exrel. Department of Human Services (“DHS”). Rumst to Fed. R. Civ. P. 12(b)(6), DHS argues
the Amended Complaint fails to state a plausdiéém for relief on either of the counts asserted
against it. Plaintiff timely responded to the motion, and DHS filed a reply. DHS then sought leave
to submit supplemental authority consistinghefHonorable Joe Heaton’s decision granting DHS'’s
motion to dismiss inHedger v. Kramer, 2013 WL 5873348 (\WD. Okla. Oct. 30, 2013)
(unpublished). The Court granted leave to stitine decision, but did not authorize additional
briefs. Accordingly, the motion is fully briefed and at issue.

Background:

Plaintiff brings this action to recover damagder injuries occurring while he was in foster

care. He alleges that, while a minor in the edgtof DHS, he was placed in foster care, where he

was subjected to physical ancsal abuse by his foster parénke asserts three claims for relief,

! Plaintiff alleges, and DHS does not disputeat the foster parent, Marc Lewis, was
convicted in 2004 of numerous criminal charges rdltiénis abuse of foster children placed in his
care, and he was sentenced to four life sentences plus 390 years, to be served consecutively.
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and two of the claims name DHS as the solerdirt. In his first claim for relief against DHS, he
seeks recovery pursuant to the Oklahoma Govemntah&ort Claims Act (“GTCA”), Okla. Stat. tit.
51, § 154, alleging that DHS failed to exercise mady care in connection with his foster care
placement, failed to conduct a proper investigatioor po and during the time in which he resided
in the subject foster home, andédd to train and supervise the employees who were responsible for
implementing DHS policies regarding PlaintifRmended Complaint at 1 26-30. The third claim
for relief is also asserted only against DHS, and it seeks to hold DHS liable for the conduct of
Plaintiff's former foster parent. Expressly relyingiwsh v. Cherokee County Building Authority,
305 P.3d 994 (Okla. 2013he seeks to hold DHS liable on a theoryefoondeat superior.
Amended Complaint at 1 46-47. Inthe second clarrelief, Plaintiff assertsa 42 U. S. C. 8§ 1983
claim against DHS employees KiisKyle-Moon, Robyn Singleton SzuBand several Jane Does,
alleging that they violated his civil rightAmended Complaint at 71 33-38. The § 1983 claim is
not asserted against DHS.

DHS seeks dismissal of both claims assertednagit, arguing the allegations fail to state
plausible claims for relief, and it cannot be liable on the underlying theories of recovery.

Standard governing Rule 12(b)(6) motions:

To avoid dismissal pursuant to Rule 12(b)(6), a complaint “must contain enough factual

Amended Complaint  24.

In Bosh, the Oklahoma Supreme Court held that, under the Oklahoma Constitution, an
individual has a private cause of action in tort agie state or municipal prison facility on a theory
of respondeat superior where an employee of the entity exerts excessive force against the individual.
The Court held that the entity may be liabletfoe conduct of its employees, notwithstanding the
statutory immunities in the Oklahoma Governmental Tort Claims Bash, 305 P.3d at 996.

*Defendants Kristen Kyle-Moon and Robyn SingteSzuba also filed a motion to dismiss
[Doc. No. 26]. That motion will be addressed in a separate order.

2



allegations to state@aim to relief that is plausible on its faceBell Atlantic Corp. v. Twombly,

550 U.S. 544, 570 (2007Robbins v. Oklahoma, 519 F. 3d 1242, 1247 (4ir. 2008). To state

a plausible claim, a plaintiff lsathe burden to frame a “complaint with enough factual matter (taken
as true) to suggest” that leentitled to relief. Robbins, 519 F. 3d at 1247. Although the Court
must construe well-pleaded facts as true, natll@igations are “entitled to the assumption of truth,”

as the Court must disregard assertions in a complaint which “amount to nothing more than a
‘formulaic recitation of the elements” of elaim, and those consisting only of conclusory
statementsAshcroft v. Igbal, 556 U.S. 662, 678 (2009)(quotifigrombly, 550 U.S. at 554-555);
Kansas Penn Gaming, LLC v. Collins, 656 F.3d 1210, 1214 (ir. 2011).

Where, as here, the movant argues thapthmtiff cannot prevail on the asserted legal
theory, the question is “whether the complairffisiently alleges facts supporting all the elements
necessary to establish an entitlement to relief under the legal theory prop@smdiionwealth
Property Advocates, LLC v. Mortgage Electronic Registration Systems, Inc., 680 F.3d 1194, 1202
(10" Cir. 2011). “Dismissal is appropriate if the law simply affords no religd.”

Application:

1. Plaintiff's GTCA claim for relief against DHS:

DHS argues that Plaintiff hamt stated a plausible claifor relief against it on his GTCA
claim for three reasons: 1) the Amended Complaint does not contain the essential allegation that
Plaintiff actually or substantially complied witthe GTCA written notice requirements before filing
suit on his tort claim; 2) it does not include thquisite allegation that his claim is timely filed
within the period prescribed by the GTCA; ance8¢gn if Plaintiff had inluded these allegations,

he cannot recover against DHS because the Gdud#ains express exemptions precluding liability



for the acts and omissions underlying his claim.

As DHS correctly argues, the GTCA requires that a person having a claim for money
damages against the State or its agency submittamelaim within one year after the alleged loss
occurs. Okla. Stat. tit. 56, § 156(B). “Subsi@rcompliance” with thenotice provisions of 8156
is a condition precedent to an action under the GTS&#anbour v. Hollingsworth, 918 P.2d 73
(Okla. 1996). A petition or complaint “must factuadljege either actual or substantial compliance”
with the notice provisions in order vathstand a motion to dismis$\Vilborn v. City of Tulsa, 721
P.2d 803, 805 (Okla. 1986).

The GTCA also provides that a claimant may not bring suit on thea ciatil it has been
denied in whole or in part by the entity to whit was submitted; it is deemed denied if the entity
fails to approve the claim in its entirety within ninety (90) days. Okla. Stat. tit. 56, § 157(A).
Finally, no action for any claim arising under the GTCA may be filed in court unless “the action is
commenced within one hundred eighty (180) days after denial of the cladnat 8 157(B);
Hathaway v. Sate ex. rel. Medical Research & Technical Authority, 49 P.3d 740, 743(Okla. 2002).

In this case, the Amended Complaint failaltege any facts showing that Plaintiff complied
with the GTCA notice requirements or its time lintibas for asserting claims. In his response to
the motion, Plaintiff does not address this argumé&nsmissal is thus warranted on this basis.

DHS also argues that, even if Plaintiff heatisfied the pleading requirements for a GTCA
claim against it, the Amended Complaint failstate a plausible claifor relief because DHS is
exempt from tort liability for the specific occunmees on which the claimmsed. As DHS argues,
the GTCA contains only a limitedhaiver of immunity from tort liability for the State and its

agencies or political subdivisions. Okla. Stat51, §152.1(B). The GTCA contains 36 specific



limitations and exemptions which preclude lipfor certain conduct or occurrencekd. at 8155.
DHS cites five specific statutory exemptions whit contends exempt it from liability for torts
arising in the circumstancessteibed in the Amended Complaint: 1) the exemption for losses
resulting from the enforcement of lawful courtlers, 8155(3); 2) the exemption for losses resulting
from enforcement of, or failure to adopt or enforce, a statute or written policy, 8155(4); 3) the
exemption for losses resulting from performanceoothe failure to exercise or perform, any act
or service in the discretion of the State or its employees, 8§ 155(5); 4) the exemption for losses
resulting from acts or omissions of independentramtdrs or persons other than employees of the
State, 8155(18); and 5) the exemption for losses result from an act or omission of an employee in
the placement of children, § 155(28).

In his response to the motion to dismiss, Rifiwholly fails to address these contentions,
and includes no argument disputing the applicatidgh@fsTCA exemptions to his claim. Instead,
he argues that the conduct alleged in the Amendetpaint is sufficient to state a plausible claim
for relief against DHS under 42 8. C. § 1983. However, as DH8tes in its reply, the Amended
Complaint does not assert a § 1983 claim for relief againstDARiINtiff's §1983 arguments have
no application to the GTCA claim asserted against DHS.

The Amended Complaint fails to state a plausible claim for relief against DHS under the
GTCA, and Plaintiff offers no argument to the contrary. Accordingly, the motion to dismiss this

claim is granted.

*Plaintiff's original petition, filed in stateourt, included DHS as a defendant on his §1983
claim, but the Amended Complaint omits DHS from that claim.
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2) Plaintiff’s claim for relief based oRosh:

The only remaining claim asserted against DHBashird claim for relief, in which Plaintiff
seeks recovery against DHS, assertingespondeat superior theory of liability, for the
psychological and physical abuse, including sexibasa, to which he was subjected by his foster
parent. As the basis for this claim, Ptdfirelies on the Oklahoma Supreme Court’s decision in
Bosh, which recognized a private right of action xcessive force is derived from Article II,
Section 30 of the Oklahoma Constitution. More specific8ibgh held that Section 30 provides a
private cause of action for excessive forceabyiunicipal employee, notwithstanding the GTCA,
and that the common law theory idspondeat superior applies to municipal liability in such cases.
Bosh, 305 P.3d at 1001. Additionally, the court held that its decision applies retroactively.

In this case, Plaintiff seeks to exteBabh to hold DHS liable for the conduct of his foster
parent in abusing him from September 4, £99&il he was removed from the foster home on
January 7, 2000. Amended Complaint at 1 22-23. DHS argues that he fails to state a plausible
claim for relief based oBosh because its underlying facts areidiguishable from those on which
Plaintiff's claim is basedDHS also argues that the GTCA exemption at iss@@sh differs from
the exemptions on which it relies in this case, &wsh should be limited accordingly.
Furthermore, DHS argues that the statute of &iiuhs on Plaintiff's claims in this case are not
tolled or extended by the retroactive applicatioBash.

To understand the parties’ arguments, a summifaitye factual and legal issues discussed

*Plaintiff also alleges that Lewis becams Foster parent in August of 1999. Amended
Complaint  15. However, he also alleges that he was abused by Lewis from September 4, 1998
until January 7, 2000. Amended Complaint at fERher paragraphs 15 or 22 identify the wrong
year, as he could not have been abused ind’swiome in 1998 if he dinot reside there until
August of 1999.



in Boshis necessary. The plaintiff Bosh alleged that he was subjectedkxcessive force by jailers
while he was restrained and waiting to be booké&altime county jail; he alleged that the excessive
force continued after he was placed in a celgrghe remained for approximately two day before
receiving medical treatmenBosh, 305 P.3d at 996. Asserting 42 U. S. C. § 1983 claims and a
pendent GTCA claim, the pldiff sued the jailers and theemployer, the county’s governmental
building authority, in federal court. After the county moved to dismiss based on the GTCA
exemption from liability for losses arising from a prison, jail or correctional facility, the federal court
certified questions to the Oklahoma Supreme Court.BbHedecision sets out the court’s answers
to the questions presented

The constitutional provision underlying tBesh decision provides as follows:

The right of the people to be securetleir persons, houses, papers, and effects

against unreasonable searches or seizuadigwi be violated; and no warrant shall

issue but upon probable cause supported by oath or affirmation, describing as

particularly as may be the place to be searched and the person or thing to be seized.
Oklahoma Constitution, art. I, 8 30. TBesh court determined that a citizen has a private right
of action to assert a claim for excessiveéuander this provision, notwithstanding the GTCA, and
municipal liability is governed by the doctrinerespondeat superior rather than by 8 1983. The
court also held that its deaisi applies retroactively to “all matters which were in the litigation

pipeline, state and federal, whBrnyson v. Oklahoma County, 261 P.3d 627 (Okla. Ct. App. 2011)

was decided as well as any claims which arose Bhgson,was decided.’Bosh, 305 P.3d at 1002.

®The questions were 1) does Section 30 of Article Il of the constitution provide a private right
of action for excessive force, notwithstanding thethtions of the GTCA,; 2) if such a right exists,
is the cause of action recognized retrospectivaiygt 3) are the standards of municipal liability
coterminous with a 81983 actionadwes the common law theoryr@spondeat superior apply to
such an action. The Oklahoma Supreme Coswared each question in the affirmatiBesh, 305
P.3d at 995-96.



It is clear that the facts presentedwsh are distinguishable from those underlying
Plaintiff's claim in this case. As Judge Heaton observedeniger, whether the Oklahoma
Supreme Court would exte&bsh to other claims of tortious conduct is not cledledger, 2013
WL 5873348, at *3. IHedger, Judge Heaton granted a Rule 12(b)(6) motion to dismiss a claim
based orBosh in an action brought by the parents of a child temporarily placed in DHS custody
during the pendency of a proceeding to terminate their parental rights. While in temporary care, the
child died. The parents asserted several tannd against DHS employees and other individuals,
as well as the municipality employing some defendants. RelyiBgsmthey also sought to hold
DHS liable for the conduct of its employees.

Judge Heaton found the plaintiffs’ factual allegations against DHS insufficient to state a
plausible claim for relief based &osh, noting the absence of allegations that could bring the claim
within the scope of the constitutional protectionaiagt search and seizure, as well as the absence
of allegations of force. Hedger, 2013 WL 5873348, at *3. He also expressly noted that
“Oklahoma’s statutory scheme involving child wedaand the roles of those participating in the
system, will necessarily involve differenbricerns and considerations from thos®dash as to
whether a private right @fction is warranted.ld. at n. 9. His order alismissal authorized the
plaintiffs to file an amended complaint.

Having reviewed the allegations in this case, @ourt also finds that they fail to state a
plausible claim for relief based @osh. Although Plaintiff here alleges that he was subjected to
physical and mental abuse, such conduct, despgevesity, is not the same as the excessive force
committed by jailers against an individual who is pbgly restrained anah the custody of law

enforcement personnelBosh suggests that it is intended to apply to law enforcement personnel,



as the court notes that its holding “will helprtaintain a proper balance for law enforcement
officials to constrain detainees as needed, but without using unnecessary excessive force that can
cause permanent injuries to detaineeosh, 305 P.3d at 1002 (emphasis added).

WhetherBosh would extendrespondeat superior liability to DHS for the conduct of an
individual who is not its employeeusiclear. It was not disputedittthe jailers who used excessive
force inBosh were employees of the county. As DH§uwaes, foster parents are not employees of
DHS, and Plaintiff does not argudnetwise. As DHS also points gtlte GTCA contains a separate
exemption for the acts and omissions of indej@mt contractors or a person “other than an
employee of the state or political subdivisi@t'the time the act or omission occurré&de Okla.

Stat. tit. 51, § 155(18). That GTCA exemption was not at issBesim

The Court concludes that the Amended Complaimadequate to state a plausible claim
for relief against DHS based &osh. The motion to dismiss that claim is granted.

Having determined that both claims assertexlres§ DHS must be dismissed, the Court must
determine whether Plaintiff should be granted leave to amend. Where, as here, Plaintiff does not
expressly seek leave to amend in the event ofigsah) the Court has the authority to dismiss the
claims with or without leave to amendBrever v. Rockwell International Corp., 40 F. 3d 1119,

1131 (1 Cir. 1994). However, “if it is at all possible thahe party against whom the dismissal
is directed can correct the defect in the pleadingtate a claim for relief, the court should dismiss

with leave to amend.Td. (quoting 6 C. Wright & A. MillerFederal Practice& Procedure § 1483,

"The Court has identified two federal court decisions in which a gfaotight to assert a
claim based oBosh.
Burke v. Glanz, 2013 WL 2403857 (N.D. Okla. May 31, 2013) (unpublishé@rra v. City of
Tahlequah, 2013 WL 1991546 (E.D. Okla. May 13, 2013) (unpublished). Bssh, both decisions
involved claims regarding the conduct of law enforcement personnel toward private citizens.
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at 587 (2d ed. 1990) andnited Statesv. McGee, 993 F.2d 184, 187 {Xir. 1993)). Accordingly,
a court must justify denial of leave to amdevith reasons such as futility or undue defegFoman
v. Davis, 371 U.S. 178, 182 (196 Bomv. Squire, 81 F.3d 969, 973 (¥0Cir.1996). A court may
deny leave to amend as futile when the propasaehded complaint would be subject to dismissal
for any reason, including that it would rsatrvive a motion for summary judgmeauchman for
Bauchman v. West High School, 132 F.3d 542, 562 (1'CCir. 1997) (citations omitted).
With respect to the GTCA claim, it is apparémdt leave to amend is futile if Plaintiff did
not file the requisite notice prior to filing suit, ibhe cannot allege facts to show that the action
is timely brought. Plaintiff’s failure to respondtte arguments regarding these omissions suggests
that he may not intend to pursue this claim.wideer, if he inadvertdly omitted the essential
allegations and is able to include them, he may assert the claim in a second amended complaint.
Subject to that condition, leave to amend is autieoki Otherwise, leave must be denied as futile.
Although the Court has doubts regaglthe viability of Plaintiff’sBBosh claim in the context
of this case, it cannot state with certainty #uaiending the claim would be futile. Accordingly,
Plaintiff is granted leave to amend.
Conclusion:
Pursuant to the foregoing, the motion tendiss of DHS [Doc. No. 24] is GRANTED.
Subject to the limitations set forth herein, Plaintiff is granted leave to file a second amended
complaint, and the same shall be filed no later #iadays from the date tifis Order. Defendants

shall respond to the second amended complaint vilikideadlines prescribed by the Federal Rules
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of Civil Procedure and the Local Civil Rules.

IT IS SO ORDERED this 26day of November, 2013.

L 0. dpbik

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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