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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

ALFRED C. DUCKETT, DMA, )

Plaintiff,
VS. Case No. CIV-13-312-D
THE STATE OF OKLAHOMAEX rel.

THE BOARD OF REGENTS OF THE )
UNIVERSITY OF OKLAHOMA, et al,

N N N N N N

—

Defendants. )

ORDER

Before the Court is Defendants’ Motion tosiiiss [Doc. No. 11],led pursuant to Fed. R.
Civ. P. 12(b)(1) and (6). PIdiff has responded in opposition to the Motion, which is fully briefed
and at issue.

Plaintiff is African-American and a tenureslsaciate professor at Cameron University (the
“University”). In this removed case, Plaintiffibgs suit under Title VII othe Civil Rights Act of
1964 as amended, 42 U.S.C. § 2080seq (“Title VII"), claiming he was subjected to racial
discrimination and retaliation for making a discrintioa complaint. Both claims are based on the
same adverse employment action: the Unit)emiposed a “severe sanction” on August 8, 2012,
that consisted of “stripping [Plaintiff] of hisgalar duties for the Fall 2012 semester and prohibiting
him from physically coming to University’'s campus for any reason unless he obtained prior
admission from Defendant McArthur.SeeFirst Am. Pet. [Doc. No. 1-2],  23. Plaintiff also
asserts civil rights claims under 42 U.S.C. § 19&8regj three individuals — Cindy Ross (president),
John McArthur (provost), and Thomas Russell (EEO officer) — claiming they violated his

constitutional rights of free speeand procedural due process. In addition, Plaintiff asserts a
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pendant state law claim for breach of his emplegtrcontract, based on the University’s alleged
breach of an implied covenant of good faith and fair dealing.

Defendants seek the dismissal of all claims. Regarding Title VII, the University asserts a
lack of subject matter jurisdiction due to Pldifdifailure to exhaust his administrative remedies.
Regarding 8§ 1983, the individual defendants asserPlhaitiff's pleading failgo state a claim for
violation of either the First Amendment or the Due Process Clause, and thatehentitled to
gualified immunity. The University also assertattRlaintiff's pleading fails to state a breach of
contract claim.

Subject Matter Jurisdiction
A. Standard of Decision

“Motions to dismiss for lack of subject matjerisdiction ‘generally take one of two forms:
(1) a facial attack on the sufficieyof the complaint’s allegations as to subject matter jurisdiction;
or (2) a challenge to the actual facts upon which subject matter jurisdiction is b&gddf
Albuquerqgue v. United States Dep’t of Interid79 F. 3d 901, 906 (10th Cir. 2004) (quotitgiz
v. McDonnel]299 F. 3d 1173, 1180 (10th Cir. 2002))thié motion challenges only the sufficiency
of the plaintiff’s jurisdictional allegations, a digricourt must confine itself to the complaint and
accept the allegations as tru&ee Peterson v. Martinez07 F.3d 1197, 1205-06 (10th Cir. 2013);
Holt v. United States46 F. 3d 1000, 1002 (10th Cir. 1995ge also Paper, Allied-Industrial,
Chemical & Energy Workers IhtJnion v. Continental Carbon Co428 F. 3d 1285, 1292-93 (10th
Cir. 2005). Here, Defendants’ Rule 12(b)(1) Motmesents a facial attack on the sufficiency of

Plaintiff's pleading to establish a basis for subject matter jurisdiction over his Title VIl claims.



B. Discussion

In this federal circuit, “[i]t is well-establisldethat Title VII requires a plaintiff to exhaust
his or her administrative remedies before filing suBhikles v. Sprint/United Management.Co
426 F.3d 1304, 1317 (10th Cir. 2005) (citingels v. Thiokol Corp42 F.3d 616, 624-25 (10th Cir.
1994);Jones v. Runyo®1 F.3d 1398, 1399 (10th Cir. 1996)). Untihe circumstances of this case,
Plaintiff admits he was required fite an EEOC complaint or chge within 300 days of a discrete
act of unlawful discrimination or retaliation, andite a civil action aftethe EEOC issued a notice
of his right to sue.SeePl.’s Resp. Br. [Doc. No. 12] at 5.

Plaintiff's pleading states that his EE@@arge was filed on May 27, 2012, and the EEOC
issued a right-to-sue notice on June 4, 2@&-irst Am. Pet. [Doc. No. 1-2], 1 33. However, the
adverse employment action on which his Title VII claims are based was the “severe sanction”
imposed by Defendants Ross and McArthur on August 8, 28&2.id 23. The EEOC charge
filed in May, 2012, obviously did not concern this event, but concerned some earlier event that,
according to argument in Plaintiff's brief, occurred on May 9, 20%2ePI.’s Resp. Br. [Doc.

No. 12] at 5-6. Plaintiff does not allege that he fl@ new or amended EEOC charge concerning
the “severe sanction” when it later occurré&ke National R.R. Passenger Corp. v. Mordz86
U.S. 101, 113 (2002) (“Each discrete discriminatartystarts a new clock for filing charges alleging
that act.”);see also Daniels v. United Parcel Serv., Jii®1 F.3d 620 628 (10th Cir. 2012) (quoting
Morganand reaffirming its continued validity). Accandly, the Court finds that Plaintiff has failed

to exhaust the administrative process for the Titleclaims asserted in thisase. Therefore, the

Court lacks jurisdiction to consider them.

! Plaintiff references his charge of discrimination as Exhibit 1, but no exhibit is attached to his brief.
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Failureto Statea Claim

A. Standard of Decision

“To survive a motion to dismiss [under Rule BZ6)], a complaint must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is plausible on its Asterdft v.
Igbal, 129 S. Ct. 19371949 (2009) (quoting@ell Atlantic Corp. v. Twombjyb50 U.S. 544, 570
(2007));see Robbins v. Oklahomal9 F. 3d 1242, 1247 (10th C2008). “A claim has facial
plausibility when the plaintiff pleads factual contéimat allows the court to draw the reasonable
inference that the defendant is liable for the misconduct allegkybal, 129 S. Ct. at 1949.
Determining the sufficiency of a complaint is “a context-specific task that requires the reviewing
court to draw on its judicial experience and common seridedt 1950see Robbin$b19 F.3d at
1248 (degree of specificity needed to establishgitality “depends on contd®. In the context
of § 1983 cases involving multiple defendants, “pasticularly important . . . that the complaint
make clear exactlyhois alleged to have dom¢hatto whom to provide each individual with fair
notice as to the basis of the claims against hilmeoy as distinguished from collective allegations
against the state.See Robbin$19 F.3d at 1249-50 (emphasis in original). The guestion to be
decided in any case is “whether the complaifficantly alleges facts supporting all the elements
necessary to establish an entittememetief under the legal theory proposedldne v. Simo495

F.3d 1182, 1186 (10th Cir. 2007) (internal quotation omitted).



B. Discussion

The individual defendants comig Plaintiff's First Amendeéetition fails to state a § 1983
claim against them for violation of his rightfoée speech or right of procedural due proéegke
University contends Plaintiff's pleadingilato state a breach of contract claim.

1 Free Speech

Itis well established that “the First Amendni protects a public employee’s right, in certain
circumstances, to speak as a citizen addressing matters of public coSesr@arcetti v. Ceballps
547 U.S. 410, 417 (2006&ee also Connick v. Myer61 U.S. 138, 147 (198Pjckering v. Board
of Educ, 391 U.S. 563, 568 (1968). A retaliatiomioh brought by a public employee based on
constitutionally protected speech is governed by a five-p@argetti/Pickeringtest. See Morris
v. City of Colorado Spring$666 F.3d 654, 661 (10th Cir. 2012ge also Couch v. Board of
Trustees587 F.3d 1223, 1235 (10th Cir. 2009). Here, tharmnt elements are: “(1) whether the
speech was made pursuant to an employee’s official duties; [and] (2) whether the speech was on a
matter of public concerr®’See Dixon v. Kirkpatrigk53 F.3d 1294, 1302 (10th Cir. 20089¢ also
Morris, 666 F.3d at 66 Rohrbough v. University of Colo. Hosp. AutB6 F.3d 741, 745 (10th Cir.
2010). These elements present “issues of law to be decided by the btarris, 666 F.3d at 661,
Dixon, 553 F.3d at 130Zee also Rohrbough96 F.3d at 745.

“The Tenth Circuit’'s decisions addressing the first step oGeetti/Pickeringanalysis

‘have taken a broad view ofdhmeaning of speech that is pursuant to an employee’s official

2 They also invoke the defense of qualified immunity, which is discusead

% In their brief, Defendants argue that “Pldintiannot satisfy either of the first two stepsSee
Defs.” Mot. Dism. [Doc. No. 11] at 10. They subseafliecontend his free speech claim also fails “the third
step.” Id. at 14. This latter argument depends on facts out$iEintiff's pleading and, thus, is not proper
for resolution under Rule 12(b)(6).



duties.” Rohrbough596 F.3d at 746 (quotinthomas v. City of Blanchar848 F.3d 1317, 1324
(10th Cir. 2008))see Casey v. West Las Vegas Indep. Sch, Brd F.3d 1323, 1331 (10th Cir.
2007) (describing step one as a “heavy barridddwever, the court of appeals has not announced
bright line rules, but “has taken a case-by-case approach, looking both to the content of the speech,
as well as the employee’s chosen audience tesrmdae whether the speech is made pursuant to an
employee’s official duties.’Rohrbough596 F.3d at 746. While courts sometimes look to whether
the employee spoke to someone outside his adi@miommand, “the proper focus is ultimately still
whether the speech ‘stemmed from and [was of] the type . . . that [the employee] was paid to do,’
regardless of the exact role of the individuagntity to which the employee has chosen to speak.”
Id. at 747 (quotingsreen v. Bd. of County Comm'es72 F.3d 794, 798 (10th Cir. 2007); alterations
in Rohrbough.

Similarly, “[w]hether an employee’s speech addresses a matter of public concern must be
determined by the content, form, and contextgifan statement, as revealed by the whole record.”
See Connick461 U.S. at 147-148. “[P]Jublic concerrsismething that is a subject of legitimate
news interest; that is, a subject of general intenedtof value and concern to the public at the time
of publication.” City of San Diego v. Rpg43 U.S. 77, 83-84 (2004)eutsch v. Jordar618 F.3d
1093, 1099-1100 (10th Cir. 2010). “In determining whether speech pertains to a matter of public
concern, the court may consider ‘the motive of the speaker and whether the speech is calculated to
disclose misconduct or merely deals with personal disputes and grievances unrelated to the public’s
interest.” Brammer-Hoelter v. Twin Peaks Charter Acade#®2 F.3d 1192, 1205 (10th Cir. 2007)
(quotingLighton v. Univ. of Utah209 F.3d 1213, 1224 (10th Cir. 2000)hus, speech “revealing

official impropriety usually involve[s] matters g@fublic concern,” but “speech that simply airs



‘grievances of a purely personal nature’ typically does not involve matters of public coricern.”
(quotingLighton 209 F.3d at 1225).

In this case, addressing the sufficiency aiiitiff's factual allegations under Rule 12(b)(6),
the Court finds that Plaintiff has stated a plalesclaim. Although the allegedly protected speech
on which Plaintiff bases his First Amendment claim is not entirely clear, the alleged retaliatory acts
of Defendants Ross, McArthum@Russell underlying this claim are their participation in imposing
the “severe sanction” described in his pleadiBgeFirst Am. Pet. [Doc. No. 1-2] { 47. Plaintiff
alleges the sanction was based on a finding theatlécreated a hostile work environment in the
Department of Music through his continued insistethat race must be in the forefront of all
discussions,id. { 21, and not simply because he had accused the chair of a hiring committee of
racism. Plaintiff's pleading recites his lengthgtbry of advocacy regarding a perceived lack of
African-American faculty at the Unérsity, particularly in the Department of Music. No allegation
of his pleading suggests that Plaintiff undertodk ttdvocacy pursuant to his duties as a music
professor or a member of the hiring committee. Further, a reasonable inference to be drawn from
Plaintiff's factual allegations is that he received a retaliatory sanction based on his overall
complaints about racial discrimination and disgnatory hiring practices by the University, rather
than a single statement about the hiring committeedepartmental decision. If proven, Plaintiff's
alleged speech would involve a matter of public concern and not merely a personal grievance.
Therefore, the Court finds that the First Arded Petition sufficiently states a plausible First
Amendment claim.

2. Procedural Due Process

“Procedural due process claims require a two-part analysis. First, we assess whether

Plaintiff's interest was protected by the FourtbeAimendment, and if so, whether Plaintiff was



afforded an appropriate level of procesBill v. City of Edmond155 F.3d 1193, 1206 (10th Cir.
1998). Defendants concede that, as a tenuref@gsor at a public university, Plaintiff had a
constitutionally protected property interest in continued employment. They contend, however, that
this property right was not affed by imposition of the “severe sanction” described in Plaintiff's
pleading, which did not terminate his employmerdlmogate his tenure and is not alleged to have
resulted in any loss of pay or benefits. Defenslangue that either a) Plaintiff was not entitled to
any procedure to challenge the sanction, or bhffiaivas afforded adequate review procedures.

Plaintiff responds that the Tenth Circuit has held that disciplinary action less severe than
termination can trigger a tenured professor’s right to receive the same procedural safeguards
afforded a terminated employee. Plaintiff relies solelidalen v. Yates322 F.3d 1229 (10th Cir.
2003). Upon review of that decision, however, the Court finds Hioégn does not support
Plaintiff's argument.

In Hulen, the court of appeals determined tlaatenured professor at Colorado State
University “had a property interest in hikepartmental assignment based upon the terms and
conditions of his appointment, the Faculty Manual, and the unanimous custom and practice of
the university.” Hulen, 322 F.3d at 1243-44. To reach thimclusion, the court started from the
premise “that ‘the same analysis applied to determine the existence of a property right in
employment is utilized to determine whether there is a property right in a particular employment
status.” Id. at 1241 (quotingdennigh v. City of Shawng#&55 F.3d 1249, 1254 (10th Cir. 1998)).
“The existence of a property interest is defifiy existing rules or undeendings that stem from
an independent source such as state law-rules or understandings that secure certain benefits and

support claims of entitlement to those benefitdehnigh 155 F.3d at 1253.



In this case, the “severe sanction” described in Plaintiff's pleading is not alleged to have
affected either his employment status or any egment benefit. Plaintiff states he was removed
from his teaching duties and required to obtain admission to the University’s campus through
Defendant McArthur. Plaintiff does not identdyy independent source of entitlement as a tenured
professor to particular duties or unfettered act@sampus grounds or facilities. Thus, the Court
finds the alleged facts do not establish that Bfaimas denied a protected property interest by the
discipline imposedSee Teigen v. Renfrp®l1 F.3d 1072, 1079 (10th Cir. 2007) (employees who
had a property interest in continued employment and were blacklisted from career opportunities
“were not disciplined in such a way as to deptivem of a constitutionally protected property right”
where they remain employed at the same ranldahthot allege any decrease in compensation as
a result of the alleged blacklist’§ge also Dill 155 F.3d at 1207 (change in police officer’s duty
schedule did not implicate a property right).

For these reasons, the Court finds that Plaintiff's pleading fails to state a plausible § 1983
claim for denial of due process. Therefore, Defendants are entitled to dismissal of this claim.

3. Qualified Immunity

The defense of qualified immunity proteatpublic employee from personal liability under
§ 1983 unless he violated a constitutional rightwes clearly established at the time of his conduct
in the specific context of the casgee Mink v. Kng»613 F.3d 995, 1000 (10th Cir. 201Bjwling
v. Rector584 F.3d 956, 964 (10th Cir. 2009)n resolving a motion to dismiss based on qualified
immunity, a court must consider whether the féutd a plaintiff has alleged make out a violation
of a constitutional right, and whether the rightistue was clearly edtlished at the time of
defendant’s alleged misconduct.’Brown v. Montoya662 F.3d 1152, 1164 (10th Cir. 2011)

(quotingLeverington v. City of Colorado Spring$3 F.3d 719, 732 (10th Cir. 201&ge Wilson



v. Montang 715 F.3d 847, 852 (10th Cir. 2018ke also Pearson v. Callahasb5 U.S. 223, 231
(2009). “In order for the law to be clearly estiahed, there must be a Supreme Court or Tenth
Circuit decision on point, or the clearly establishaiight of authority fronother courts must have
found the law to be as the plaintiff maintains.Brown, 662 F.3d at 1164 (quotingtearns v.
Clarkson 615 F.3d 1278, 1282 (10th Cir. 2010); internal quotation omitted). “This prior caselaw
need not address a situation factually identicalabdha defendant officer, but it must ‘provide fair
warning that [the] officer’'s condueatould violate constitutional rights.Bowling 584 F.3d at 964
(quotingMarshall v. Columbia Lea Reg'l Hos@74 F.3d 733, 740 (10th Cir. 2007)).

Federal caselaw regarding the plausible FirseAdment claim stated in Plaintiff's pleading
is clearly established. The individual defendantsataffectively dispute this point. Instead, they
argue that 8 1983 claims “are actions soundingrifi &md “subject to the limitations set forth in
the Oklahoma Governmental Tort Claims AcB€eDefs.” Reply Br. [Doc. No. 13] at 5-6. This
argument is plainly wrong. As explained by the Supreme Court:

“Conduct by persons acting under colorstdte law which is wrongful under 42

U.S.C. §1983. .. cannot be immunized by state law. A construction of the federal

statute which permitted a state immunity defense to have controlling effect would

transmute a basic guarantee into an illusory promise; and the supremacy clause of
the Constitution insures that the proper construction may be enforced.”
Howlett ex rel. Howlett v. Ros&96 U.S. 356, 376-77 (1990) (quotiNtartinez v. California444
U.S. 277, 284 n.8 (1980); interrialotation and citation omittedjee Tiemann v. Tul-Center, Inc
18 F.3d 851, 853 (10th Cir. 1994) (“district coureel in finding that the Oklahoma Governmental
Tort Claims Act immunized defendants from § 1988Bility”). It is well settled that “[a] § 1983

claim may be available, even though a state remedy is foreclosed by the Oklahoma Governmental

Tort Claims Act.” Tiemann 18 F.3d at 853.
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Therefore, the Court finds that the individual defendants arentitied to dismissal of
Plaintiff's First Amendment claim based on an immunity defense.

4. Breach of Contract

The University contends Plaintiff's state lavaim is deficient because he alleges only the
breach of an implied duty of good faith and fd#aling without identifying any specific provision
of his employment contract thatis not performed. In response, Plaintiff “agrees with defendants’
recitation of the law on this issuee., that a violation of the implaecovenant of good faith and fair
dealing requires a violation of &xpress contractual provisionSeePl.’s Resp. Br. [Doc. No. 12]
at 23. He proceeds to argue facts outside his pleading to demonstrate that a claim is sufficiently
stated. Alternatively, Plaintiff requests leave toeah pursuant to Fed. R.\CIP. 15(a). In their
reply, Defendants do not contend that amendmentdibe futile. Accordingly, the Court finds that
the First Amended Petition fails to state a breachoottract claim, but that Plaintiff should be
permitted to further amend his pleadihg.

Conclusion

For these reasons, the Court concludes that Plaintiff's Title VIl claims must be dismissed for
lack of subject matter jurisdiction, Plaintiff’'s1®83 claim for denial of dugrocess and his breach
of contract claim should be dismissed for failtoestate a claim upon whiaelief can be granted,
but Plaintiff should receive an opportunity to ardéis pleading. Further, the Court concludes that
Plaintiff's § 1983 claim against the individual dediants for violation of the First Amendment is

sufficient and should not be dismissed.

4 “[Dlismissal under Rule 12(b)(6) without affordj the plaintiff notice or an opportunity to amend
is proper only when it is patently obvious that the pitfiicould not prevail on the facts alleged, and allowing
him an opportunity to amend his complaint would be futild.&te v. Farmland Indus., In268 F.3d 989,
997 (10th Cir. 2001) (quotinGurley v. Perry246 F.3d 1278, 1281-82 (10th Cir. 2001)).
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IT IS THEREFORE ORDERED that Defendants’ Motion to Dismiss [Doc. No. 11] is
GRANTED in part and DENIED in part, as derth herein. Plaintiff may file an amended
complaint within 14 days from the date of this Order.

IT IS SO ORDERED this 4day of November, 2013.

L0 bk

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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