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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

ARMOND DAVISROSS, )
Plaintiff, ;
V. ; Case No. CIV-13-323-R
WARDEN MIKE ADDISON, et al., ;
Defendants. ;
ORDER

Before the Court is the Report andd@emendation of United States Magistrate
Judge Shon T. Erwin entefdDecember 19, 2014. Doc. N62. Plaintiff has filed an
Objection to the Magistrate Judge’s comsoiuns in the Report and Recommendation.
Doc. No. 64% Pursuant to 28 U.S. § 636(b)(1)(B), the Court reviews the Report and
Recommendatiode novain light of Plaintiff’'s objections.

Plaintiff, a state prisoner housed at josddarp CorrectionaCenter (“*JHCC"),
appearing pro se, brings artian under 42 U.S.C. § 1983. Daddo. 1. He alleges that on
May 27, 2011, he informed Defendants nuoosrtimes about deathreats made against
him by his cellmate, Offender Berry, aadked to be separated from Berd. at 5-6.

According to the cmplaint, prison officials told Bey he would bemoved, and Berry

! The Court construes the “Notice to Court” filed by Plaintiff [Doc. No. 63] as a supplement to his
Objection. In this Notice, Plaintiff citesKDA. STAT. ANN. tit. 57, § 10, which prohibits individuals from
“persisting in insulting and annoying or communiiegtwith any prisoner after being first commanded by
[an] officer to desist” while the prisoner is “at lafor] going to and returning from the same.” Section
10 is inapplicable to this case because Plaintifffslleged that anyone communicated with him when
he was working, or when he was going to or rahgrirom work. He also cites 8 9 in his Notice, which
provides, “If any officer or other person treat gmysoner in a cruel or inhuman manner he shall be
punished by a fine not exceeding One Thousand Bo{fl,000.00), or by imprisonment in the county
jail not exceeding twelve (12) months, or by botiehsfine and imprisonment.” This statute does not
assist Plaintiff in any of the issues raised in the motion to dismiss.
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said to Plaintiff, “Youcalled the Police on meldl. at 6. Later that same day, Berry was
told that there was a “changé plans,” which resulted in Bgy remaining in Plaintiff's
cell. Id. The next day, while in their sharedlc8erry struck Plaintiff numerous times on
the head with a aobination lock attached to a betichattempted to suféate him with a
plastic bagld. at 7. Plaintiff alleges he was “hospitalized, requiring treatment for back,
head, hand and leg injuriesld. at 5. Defendants Mike Atison, Gary Bush, Mike
McMillen, Sam Preston, and George Williamsva to dismiss Plaintiff’'s claims against
them. Doc. No. 48. They gwe that they are immuneom suit under the Eleventh
Amendment, that Plaintiff has failed to @k personal participation on their part, and
that they are entitled to quaétl immunity. Also before # Court is Plaintiff's Motion
for Preliminary Injunction [DocNo. 60], a motion for remsideration of the Court’s
Order dismissing claims against a formerfdbelant in this case [Doc. No. 65], and a
motion to intervene [Doc. N&6]. The Court addresses each of the pending motions in
turn.
.  Motion to Dismiss
A. Standard of Review

In considering a motion under Rule(kk®6), the Court must determine whether
the plaintiff has stated a claim upon whichafemay be granted. A motion to dismiss is
properly granted when the cofamt provides no “more than labels and conclusions, and
a formulaic recitation of the elements of a cause of actidell’ Atl. Corp. v. Twombly
550 U.S. 544, 555 (200. A complaint must contain “engh facts to state a claim to
relief that is plausible on iface,” and the factual allegations “must be enough to raise a
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right to relief above the speculative levdl’ at 555, 570 (citation and footnote omitted).
For the purpose of making the dismissal dateation, the Court must accept all the
well-pleaded allegations of éhcomplaint as true, even doubtful in fact, and must
construe the allegations in the light most favorable to the plaivititson v. Montanp
715 F.3d 847, 852 (10th Cir. 2013).

The Court construes Plaintiff's filings Hpally because he is a pro se litigant.
Diversey v. Schmidley38 F.3d 1196, 1199 (10th Cir. 2018his means that if the court
“can reasonably read the pleadings to statelid claim on which the plaintiff could
prevail, [it] should do so degp the plaintiff's failure tocite proper legal authority, his
confusion of various legal theories, his p@yntax and sentenamnstruction, or his
unfamiliarity with pleading requirementdd. (quotingHall v. Bellmon 935 F.2d 1106,
1110 (10th Cir. 1991)). Buhe court will not “assume theleoof advocate for the pro se
litigant.” Belmon 935 F.2d at 1110.

B. Eleventh Amendment

Defendants first argue that they ammmune from suit under the Eleventh
Amendment for claims against them in theffiatal capacity. Doc. No. 48, at 3-4. The
Eleventh Amendment generally bars fedguaisdiction over suits against a state by a
citizen of that statePettigrew v. Oklahoma ex reDklahoma Dep’t of Pub. Safety22

F.3d 1209, 1212 (10th Cir. 2013). This protidn applies equally to suits against state

2 Plaintiff attached to his response to Defendants’ Motion to Dismiss an affidavit and two Requests to
Staff. Doc. No. 52, Exs. 1-3. The Court has difon to consider evidence beyond the pleadings and
convert a motion to dismiss into a motion for summary judgniMatquez v. Cable One, Inct63 F.3d

1118, 1120 (10th Cir. 2006). The Court declines teaddn this case and will therefore consider only the
allegations in the complaint.



officials in their official capacity becauseightype of suit “is no different than a suit
against the state itselfMuscogee (Creek) Nation @klahoma Tax Comm/r611 F.3d
1222, 1227 (10th Cir. 2010) (quotiigill v. Mich. Dept of State Police491 U.S. 58, 71
(1989)). The only exceptions eawhen Congress has abrtagh a state’s sovereign
immunity, or the state has consented to gdit, neither of which apply in this case,
Muscogee (Creek) Natiom Oklahoma Tax Comm'r611 F.3d 1222, 1227 (10th Cir.
2010). Although there is no sublar for suits seeking prosgare injunctive relief against
state officials in theiofficial capacity,Guttman v. Khalsa669 F.3d 1101, 1126 (10th
Cir. 2012), Plaintiff seeks only monetary réli@ his complaint,Doc. No. 1, at 8.
Because Plaintiff provides nargument to countethis authority, his official capacity
claims against Addison, Bush, McMillen,eBton, Rose, and Wilias are dismissed for
lack of jurisdiction.
C. Personal Participation

Defendants next argue that Plaintiff hag atbeged sufficienfacts to show that
they personally participated in a violationta§ constitutional rights. Doc. No. 48, at 4.
To succeed in a 8§ 1983 claiflaintiff must allege and pve the personal participation
of each DefendanMitchell v. Maynard 80 F.3d 1433, 1441 0th Cir. 1996). Plaintiff
alleges one cause of action in his compglaiAfter giving DOC employees notice of
physical threats against him, the defendaghored Plaintiff's requests for protective
action, being deliberately indifferent to his sgféDoc. No. 1, at 5The Court interprets
this cause of action as a claim of cruel andawal punishment in violation of the Eighth
Amendment. To establish such a claim against Defendants in their personal capacity,
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Plaintiff must allege that Defendants knewfheed “a substantial risk of serious harm
and disregarde[d] that risk by failing take reasonable measures to abaté&ibizales v.
Martinez 403 F.3d 1179, 1180 (10tir. 2005) (quoting Farmer. Brennan 511 U.S.
825, 847 (1994)). This standard of deliberate indifference requires actual knowledge; it is
not enough that a particular Defendahbuld havénown of the riskld. at 1186. To this
end, the Court may not hold Defendants liable under a theomgspbndeat superior
Ashcroft v. Igbal 556 U.S. 662, 676 (290. To succeed in a 8§ 1983 action against a
defendant-supervisor, Plaintifiust show that: “(1) the defendant promulgated, created,
implemented or possessed responsibility forabetinued operation of a policy that (2)
caused the complained of r@iitutional harm, and (3) acted with the state of mind
required to establish the ailed constitutional deprivation,n this case, deliberate
indifference.Dodds v. Richardsqr614 F.3d 1185, 1199-12@Q0th Cir. 2010) (footnote
and citation omitted).
1. Addison and Preston

Plaintiff alleges that Defendant Addison is the Warden of JHCC and is responsible
for day-to-day operations and security. Doc. Mlpat 2. He alsalleges that Defendant
Preston is a Unit Manager at JHCC, and vesponsible for cell and bunk assignments,
as well as the safety of inmates on his dditat 2-3. Plaintiff refers the Court to policies
promulgated by the Departmeoit Corrections that provideegis officials should take to
protect prisoners from each other. Doc. No.d&2,-2. Even if Addion and Preston failed
to follow these procedures, this does amount to a comisutional violation.Hostetler v.
Green 323 F. App’x 653, 657-58 (10tCir. 2009 (unpublished) (citinglovater v.
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Robinson 1 F.3d 1063, 1968 n.4Qth Cir. 1993)) (citation omitted). Plaintiff does not
allege that these Defendatiad any knowledge of the ajled death threats against him
or any other facts that would support an iafece of deliberate indifference. Therefore,
his claims against Addison and Prestontheir personal capacity are dismiss&ee
Lesley v. WhetselLl10 F. App’x 851, 853 (10th Ci2004) (unpublished‘Mr. Lesley
never alleged that Officer LeHan was actuallyare of the conflicbetween him and his
attacker.”).
2. Rose

Plaintiff alleges that Rose was the ChoéfSecurity at JHCC, and was responsible
for inmate safety. Doc. No. 1, at 2. Hssarts that he spoke twiRose in April 2011
about threats and stalking by Berhy. at 6. But Plaintiff is nospecific inhis complaint
regarding the particular threats he discdssath Rose. He sinilp alleges that he
complained of “other threats and stalkingd? Without a more spdfc allegation about
what he told Rose, Plaintiff anot alleged sufficient facts ftme Court to infer that Rose
was aware of a substantial riskserious harm to PlaintifSee Curley v. Pern246 F.3d
1278, 1282 (10th Cir. 2001) (“Cery has not alleged facts sthow that the vague threat
he received, without more, poses a substansklof serious harm to him.”). The Court
thus dismisses Plaintiff’'s clairagainst Rose in his personal ceipaunder 28 U.S.C.
8 1915A(b)(1) for failing to state aa upon which relief may be granted.

3. Williams

Plaintiff alleges that Defendant Willianwgas a Unit Manager at JHCC and, like

Preston, was in charge of cell abdnk assignments dninmate safetyld. at 3. He
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asserts that he spoke widilliams on May 27, 2011 “conceing threats made against
[his] life by Offender Berry.1d. at 6. Williams told Plaintiff he would get back with him
after speaking with Berrytd. Because Williams was alleggdiesponsible for Plaintiff's
safety and cell assignments, it is plausible ligatlid not act reasonighin his response to
Plaintiff's complaints. His knowledge of éhdeath threats, icombination with his
authority over cell assignments and his failtogeassign Plaintifbr Berry, support an
inference of deliberate indifference to Plaintiff’'s saf&@geSmith v. Freil 170 F. App’X
580, 583 (10t Cir. 2006) (unpublished) (“CaptaibeJulio’s and Lietenant Gordon’s
knowledge of the substantial risk of harnrigk which was actually realized on five
occasions-coupled with thedirect involvement in Mr.Smith’s housing assignment,
could support an inference of deliberateliiference.” (citations omitted)). Therefore,
Plaintiff has stated a claim for relief agsi Williams in his personal capacity.
4. McMillen

Plaintiff alleges that Defendant McMillen was a correctional officer at JHCC and
was on duty as Shift Captain dmay 28, the day of the attack. Doc. No. 1, at 3-4. On
May 27, Plaintiff allgedly told McMillen of Berry’s éath threats and his stalking of
Plaintiff late at night in their shared celdl. at 6. He also told McMillen that in April
2011, he told DefendarRose about prior thremtand stalking by Berryd. McMillen
said he would look into the matted. After Berry attacked Platiff and Plaintiff was in
the JHCC Clinic, McMillen allegedly “approbed [Plaintiff] to offer his profuse

apology.”ld. at 7.



Based on Plaintiff's allegations, the @b can infer that McMillen knew of a
substantial risk of serious harnm Plaintiff, yet failed to tee reasonable action to prevent
the harm, such as separating Plaintiff and BeZfyLanev. Klingler, 25 F. App’x 781,
783 (10th Cir. 2001) (unyblished) (“[N]or did he allege¢hat he had previously been
threatened by him. Therens allegation that the defendakteew there was a substantial
risk of serious harm to him.®)The Court finds that Plaintiff has stated a claim against
McMillen in his personal capacity.

5. Bush

Plaintiff alleges that Defendant Bush sva correctional officer at JHCC and, on
the day of the attack, was ontgas the J-Unit Shift Sergeamé&sponsible for the safety
of inmates. Doc. No. 1, at 4. On the mornofgViay 27, Bush told Riintiff to report to
Lt. Wilbur at Central Controlld. at 6. Later that day, Bushitially told Berry he would
be moved when count cleared, but came Hatdr to say that plans had changket.
Plaintiff has not alleged that Bush knewtbé death threats. Bush could simply have
been following orders, without any knowledget@asvhy Plaintiff needed to go to Central
Control, or why Berry wasgoing to be moved. Abserdn allegation attributing

knowledge to this Defendant of a substantial risk of serious harm, Plaintiff has failed to

% See als®ims v. Schaad 85 F.3d 875, 875 (10th Cir. 1999) (unfisitied) (“Sims was in an open ward
where Gadlin and other inmates could gain free adoesis cell. Given Sims’leegation that he advised
Schaad of the repeated threats of serious harm @adiin, and viewing that evidence in the light most
favorable to Sims, we find no error in the distgourt’s conclusion that theonditions alleged posed a
substantial risk of serioudsarm.” (footnote omitted) (citingarmer, 511 U.S. at 833 (“[H]aving stripped
[inmates] of virtually every means of self-protectiand foreclosed their access to outside aid, the
government and its officials are not free tbthee state of nature take its course.”))).



allege that Bush was deliberately indifferémthis rights. Accordingly, his claim against
Bush in his personal capacity is dismissed.
D. Qualified Immunity

Defendants next argue that even if Riffirstates a claim agnst them in their
personal capacity, they aretiéled to qualified immunity. Do. No. 48, at 6. Qualified
immunity shields from liability governmenffaials performing discretionary functions
“if their conduct does not violate clearkgstablished rights ofvhich a reasonable
government official would have knowrPerez v. Unified Gov't dfVyandotte Cnty./Kan.
City, Kan, 432 F.3d 1163, 1165 (20Cir. 2005). In this angséis, the Court makes two
determinations: whether the plaintiff has g#d the deprivation ad constitutional right,
and whether that right wasedrly established at the time of the alleged violafltramas
v. Durastantj 607 F.3d 655, 662 (10th Cir. 2010)aintiff bears the burden of alleging
facts sufficient to allow the Court to make these determinationsnd the Court applies
“the same standard in evaluating dismissalqualified immunity cases as to dismissals
generally,”"Robbins v. Oklahom&19 F.3d 1242, 1249 (10th Cir. 2008) (quotsigero v.
City of Grove, Ok.510 F.3d 1196, 1200 (10th Cir. 20D7f Plaintiff sufficiently alleges
the deprivation of a clearly establishecdhstitutional right, qualified immunity will not
protect Defendants.

As explained above, Plaifftihas alleged the deprivati of a constitutional right
with regard to Defendants Williams and Miln. The Court must now determine if the
right as alleged by Plaintifivas clearly established at the time of the alleged violation.
The test for determining whether a right“cdearly established” is an objective one.
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Brown v. Montoya662 F.3d 1152, 11641Qth Cir. 2011). “In ordefor the law to be
clearly established, there must be a Supr@mart or Tenth Circuitiecision on point, or
the clearly established weigbt authority from other courts must have found the law to
be as the plaintiff maintainsit. (quoting Stearns v. Clarksqn615 F.3d1278, 1282
(10th Cir. 2010)). “The contours of the righiust be sufficiently clear that a reasonable
official would understand that whdie is doing violates that right.Anderson v.
Creighton 483 U.S. 635, 64(01987)). Although th€Court must engage in a fact-specific
inquiry, id. at 641, Plaintiff need ngiroduce a case with identical facts. “[SJome degree
of generality in factual aoespondence” is permittedSmith v. Cochran339 F.3d 1205,
1215 (10th Cir. 2003) (quotingrmijo v. Wagon Mound Pub. Sci59 F.3d 1253, 1260
(10th Cir. 1998)).

Here, Plaintiff alleges that Williams amdcMillen had actual knowledge that his
cellmate Berry had threatened to kill Pldintnhultiple times, yet let the two men remain
in the same cell. Defendants “have a constihal duty to take wsonable measures to
protect prisoners against current threatsatthck and other ‘sufficiently imminent
dangers’ ... likely to cause harmGrimsley v. MacKay93 F.3d 676, 681 (10th Cir.
1996) (citation omitted). The Cauinds that it was clearly &blished in 201, when the
alleged constitutional violations occurreatiat “an inmate hasn EighthAmendment
right to be protected against prison guardsntpactions that are deliberately indifferent
to the substantial risk of f@lence] by fellow prisoners.Hostetler 323 F. App’x at 659
(finding this right to be clearlgstablished by 2004) (citingarmer, 511 U.S. at 833-34;
Ramos v. Lamnp639 F.2d 559 (10th Cin980) (“[A]n inmate does have a right to be
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reasonably protected from constant threatviofence and sexual assaults from other
inmates.”));see Howard v. Waiqdé&34 F.3d 1227, 1242 (10th Cir. 2008) (“The Supreme
Court and the Tenth Circuit ha repeatedly and unequivdigaestablished an inmate’s
Eighth Amendment right to be protect fraubstantial risks of sexual assault by fellow
prisoners.”) (citing~armer, 511 U.S. at 833-3Ramos 639 F.2d at 572 (sameplwell
v. Johnson 209 F. App’x 784, 786-87 (10th Ci2006) (unpublished) (holding that a
claim involving failure to allow transfer foan inmate’s safety fell within a clearly
established right unddfarmer). Accordingly, Defendants Williams and McMillen are
not entitled to qualified immunity.
[I.  Preliminary Injunction

Plaintiff has filed a Motion for Prelimingrinjunction asking te Court to enjoin
Defendants “from any furtheharassment, any retaliatory transfers, or any other
retaliatory measures taken as a result ainfiff’s filing his complaint against them.”
Doc. No. 60, at 2. “To obtain a prelimiyamjunction, the movant must show: (1) a
substantial likelihood of success on the me($;irreparable harm to the movant if the
injunction is denied; (3) the tbatened injury outweighs éhharm that the preliminary
injunction may cause the opmog party; and (4) the ignpction, if issued, will not
adversely affect the public interesGen. Motors Corp. vUrban Gorilla, L.L.C, 500
F.3d 1222, 1226 (10th Cir. 2007). Becauseftaiminary injunction is an extraordinary
remedy, the right to relief musie clear and unequivocalSchrier v. Univ. of C0.427
F.3d 1253, 1258 (10th Cir. 2005) (citationsitbed). Plaintiff has not provided support
for his assertion that Defendanwill harass or retaliate against him in the future, thus
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failing to meet the irreparable harm reqoment. Further, he has not demonstrated a
substantial likelihood of success on the mseriAccordingly, Paintiff's Motion for
Preliminary Injunction is denied.
[11.  Motion to Add Party

Plaintiff also recently filed a Motion t&e-Instate Justin Jones as a Defendant.
Doc. No. 65. On September 24)14, the Court dismissed Ri&ff's claims against Jones
in both his official and personal capactieOrder, Doc. No. 57. The Court construes
Plaintiffs most recent matn as a motion to reconsidgs September 29 Order. The
Court may grant a motion to reconsider “whée court has misapprehended the facts, a
party’s position, or the law.United States v. Christy39 F.3d 534, 38(10th Cir. 2014)
(citing Servants of Peraclete v. Do&94 F.3d 1005, 1012 (20Cir. 2000)). Grounds for
reconsideration include: “(1) an intervegirchange in the controlling law, (2) new
evidence previously unavailablend (3) the need to coateclear error or prevent
manifest injustice.’ld. (quotingPeraclete 204 F.3d at 1012). PH#iff has not directed
the Court to any change in the controllilagv and has not provided new evidence that
was previously unavailable. The Court also findsclear error or maf@st injustice in its
prior Order. Therefore, Plaintiff's nion for reconsideation is denied.
V. MotiontoIntervene

Robert Cotner, a state prisoner at Josdplp Correctional Geer, filed a motion
to intervene in this case. Dodo. 66. He states that he was a private investigator from
1967 to 1992, a nine-year member of the G&taa Correctional Assaion, and that he
practices law in various jurisdictiontd. Having not provided ray reason why he is
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entitled to intervene under Fed. R. Civ.28(a), or why the Court should permit him to
intervene under Rule 24(b), timurt denies Cotner’s motion.
V. Conclusion

The Court adopts the Rep@nd Recommendation of the Magistrate Judge [Doc.
No. 62], as supplemented heretim,the extent it is consistent with this Order. Plaintiff's
Motion for Preliminary Injunction [Doc. No60] is DENIED; Plaintiff's motion for
reconsideration [Doc. No. 63$ DENIED; Robert Cotner’'snotion to intervene [Doc.
No. 66] is DENIED; and Defenaés’ Motion to Dismiss [Dc. No. 48] is GRANTED in
part and DENIED in part. The Court dismissie official capacity claims against all
Defendants for lack of jurisdiction becau®efendants are immune from such claims
under the Eleventh Amendmertdditionally, the Court disimses all personal capacity
claims against Defendants Addison, Presiush, and Rose for failing to state a claim
upon which relief may be gramtePlaintiff's personal capdyg claims against Defendants
Williams and McMillen remainas they are not entitled to @ified immunity. If Plaintiff
seeks to amend his Complaitite Court grants him leave ¢t so by February 6, 2015.
SeeStaats v. Cobb455 F. App’x 816, 818 (10th Ci2011) (unpublished) (“[A] court
‘should dismisswith leave to amend. if it is at all possible that the party against whom
the dismissal is directed can correct the dafetiie pleading or ate a claim for relief.”
(quoting Brever v. Rockwell Int'l. Corp.40 F.3d 1119, 1131 (10th Cir. 1994) (citation

and footnote omitted))).
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IT IS SO ORDERED this 16day of day of January, 2015.

" Ll o Jpaae s

DAVID L. RUSSELL
UNITED STATES DISTRICT JUDGE
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