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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF OKLAHOMA

LANCE STOUT, individually, and as
Guardian of C.S., a minor child, as
Administrator of the Estate of Stacey
Michelle Stout and as individuals, and
BARBRE STOUT, individually, and as
Guardian of C.S., a minor child, as
Administrator of the Estate of Stacey
Michelle Stout and as individuals

Plaintiffs,
V. Case No. 13cv753 WJ/GBW

UNITED STATES OF AMERICA ex rel UNITED STATES
MARSHAL'S SERVICE;

STATE OF OKLAHOMA ex rel OKLAHOMA HIGHWAY PATROL;
STATE OF OKLAHOMA ex rel OKLHOMA BUREAU

OF NARCOTICS AND DANGEROUS DRUGS;

STATE OF OKLAHOMA ex rel OKLAHOMA DEPARTMENT

OF CORRECTIONS, PROBATION & PAROLE;

BOARD OF COMMISSIONERS OF POTTAWATOMIE COUNTY,
OKLAHOMA ex rel POTTAWATOMIE COUNTY

SHERIFF'S DEPARTMENT;

BOARD OF COMMISSIONERS OF LOGAN COUNTY,
OKLAHOMA ex rel LOGAN COUNT Y SHERIFF'S DEPARTMENT;
BOARD OF COMMISSIONERS OF CLEVELAND COUNTY,
OKLAHOMA ex rel CLEVELAND CO UNTY SHERIFF'S DEPARTMENT;
BOARD OF COMMISSIONERS OF CANADIAN COUNTY,
OKLAHOMA ex rel CANADIAN COUN TY SHERIFF'S DEPARTMENT
CITY OF OKLAHOMA CITY, OKLAHOMA, a municipal
corporation, ex rel OKLAHOM A CITY POLICE DEPARTMENT;
CALLEN STEPHENS, individually and in his official capacity;
TARAN GROOM, individually and in his official capacity;

JAMES LEONE, individually and in his official capacity;

DANNY LONG, individually and in his official capacity;

CHAD POPE, individually and in his official capacity;

! Plaintiffs’ Complaint is improperly captioned. Plaintiffs’ Complaint only articulates claims based upon a

violation of the decedent, Stacey MidbkeStout's constitutional rights. There are no claims asserted on behalf of
Lance Stout, Barbre Stout, or C.S. individually. PI#sitiComplaint mistakenly asserts that Plaintiffs were
subjected to violence and death, howettee factual portion of Plaintiffs’ Complaint only asserts that the decedent
was physically harmed by Defendants.
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ED GRIMES, individually and in his official capacity;
KEVIN JOHNSON, individually a nd in his official capacity,

Defendants.

MEMORANDUM OPINION AN D ORDER GRANTING
DEFENDANT CLEVELAND COUNT Y’S MOTION TO DISMISS

THIS MATTER comes before the Court upon DefemdBoard of Commissioners of
Cleveland County, Oklahoma ex rel Géand county Sheriff's Department@hereinafter
referred to as “Cleveland County”) Motiand Brief to Dismiss, filed August 12, 20{Boc.

No. 21) Having considered Defendant’'s Motion and the applicablé, lthe Court finds that
Defendant’s motion is well-takeand, therefore, is GRANTED.
Background

This action brought pursuant to 18 U.S8381983, 1985, 1986 arises from the death of
Stacey Michelle Stout (“Stacey”). On Ap®, 2013 Stacey was at a Motel 6 located in
Oklahoma City, Oklahoma. Stacey was shot ahedkby members of the).S. Marshal’'s Metro
Fugitive Task Force. This Task Force was staffed by members of various agencies, including:
United States Marshal’'s Service, Oklahoma Depant of Corrections, Probation & Parole, the
Oklahoma Highway Patrol, the Oklahoma BureafuNarcotics and Dangerous Drugs, the
Pottawatomie County Sheriff's Department, tBanadian County Shéits Department, the
Cleveland County Sheriff's Department, and @idahoma City Police Department. Task Force
Members are also believed to include the indigijunamed Defendants. Plaintiffs contend that
Defendants deprived Stacey of her Fourth, Fdiid Fourteenth Amendment rights in violation

of 42 U.S.C. § 1983 (“Section 1983”). Plaintifisrther contend thaDefendants conspired to

2 Plaintiffs failed to respond to Defendant’'s Motion withire time proscribed by the local rules of this Court.
Accordingly, Plaintiff is deemed to have consentedht granting of this Motion._ See LCvR7.1(g) “Each party
opposing a motion shall file a response within 21 datey #fie date the motion was filed. Any motion that is not
opposed within 21 days may, in the discretion of the Court, be deemed confessed.”
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deprive Stacey of her constitbnal rights in contraverdn of 42 U.S.C. § 1985 (“Section
1985”). Finally, Plaintiffs conteh that Defendants failed tprevent others from depriving
Stacey of her constitutional rights contrémy2 U.S.C. 8§ 1986 (“Section 1986”").

Discussion
Legal Standard

Fed. R. Civ. P. 12(b)(6) allows a defense ‘failure to state a claim upon which relief
can be granted.” In asserting a claim, the claimant must plead “oniglefacts to state a claim

to relief that is plausible on its face.” IBAtl. Corp.v. Twombly, 550 U.S. 544, 570 (2007). A

claim challenged by a 12(b)(6) motion to dismieses not require detadefactual allegations,
but must set forth “more than labels and concdiosj and a formulaic recitation of the element of
a cause of action will not do.”_ldt 555 “The court’s function om Rule 12(b)(6) motion is not
to weigh potential evidence that the parties mighgsent at trial, but to assess whether the
[claimant’s] complaint alone is legally suffesit to state a claim fowhich relief may be

granted.” _Sutton v. Utah State Sch. for Beaf & Blind, 173 F.3d 1226, 1236 (10th Cir. 1999).

This pleading requirement serves two purposésst, it ensures that defendants know “the
actual grounds of the claim against themrmitlacan therefore prepare a defense. Bryson v.
Gonzales, 534 F.3d 1282, 1287 (10th Cir. 2008cond, it “avoid [s] ginning up the costly
machinery associated with our didiscovery regime on the basis‘aflargely groundless claim.
Id. All well-pleaded factual allegatioria the complaint are accepted as true, Ask Creek

Mining Co,, 969 F.2d at 870, and viewed in the lightshfavorable to the nonmoving party, see

Scheuer v. Rhoded16 U.S. 232, 236 (1974).

Il. Plaintiffs’ Complaint Fails to Plead Their Section 1983 Claim Against Cleveland
County With Sufficient Specificity

Cleveland County alleges Plaintiffs havddd to sufficiently pead a Section 1983 claim



against Cleveland County. Plaintiffs’ entire factual basis for their claims states:

On or about April 9, 2013, nearethMotel 6 located at 1337 SE 44th St,
Oklahoma City, Oklahoma County, Oklaha, Stacey Michelle Stout was shot
and killed by members of the U.S. Maats Metro Fugitive Task Force. This
Task Force included one or more mamh of the United States Marshal's
Service, Oklahoma Department of Catiens, Probation & Parole, the Oklahoma
Highway Patrol, the Oklahoma Bureau of Narcotics and Dangerous Drugs, the
Pottawatomie County Sheriff's Departnte the Canadian County Sheriff's
Department, the Cleveland County ShesifPepartment, and the Oklahoma City
Police Department, who, at this timegdvelieved to be Deputy U.S. Marshal
Callen Stephens, Deputy U.S. Marshal Taran Groom, OBNDD Agent James
Leone, OHP Trooper Danny Long, Pottawaie County Deputy Sheriff Chad
Pope, Canadian County Deputy Shekfi Grimes, OCPD Sgt. Kevin Johnson,
and unknown others.

(Doc. No. 1) 1 22.

Plaintiffs’ Complaint falls woefully shorbf the standard artitated in _Twombly.
Plaintiffs’” Complaint alleges that Stacey wasawfully killed, but does not allege why or how
her death was unconstitutional. The fact that she was killed by law enforcement officers does
not, in and of itself, establislny liability on thepart of Cleveland County. Law enforcement
officers are permitted to use force, even deadigefpagainst citizens the amount of force is

objectively reasonably under the circumstanc&ee Graham v. dbnor, 490 U.S. 386, 396

(1989). Defendants’ use of force that resulie®tacey’s death is only unconstitutional under
the Fourth Amendment if it wasbjectively unreasonablender the circumstances. Plaintiffs fail
to identify how or why Defendds’ conduct violated Stacey’s rights. “[I]f the complaint is
sufficiently devoid of facts necesgao establish liability that it encompass|es] a wide swath of
conduct, much of it innocent, a court must cadel that plaintiffs ‘have not nudged their claims
across the line from conceivable to plélesi” Bryson, 534 F.3d at 1286 (quoting Twombly,
127 S.Ct. at 1974). Here, Plaintifigve failed to show a plaustbtlaim for relief because they

failed to describe why or how Stacey’s deatls waesult of a constitutional violation.



Plaintiff's Section 1983 claims based uponvialation of her Hth and Fourteenth
Amendment rights are similarly flawed. It is ndear what portion of # Fifth or Fourteenth
Amendments Plaintiffs are referring to impport of their Section 1983 claims. Plaintiffs’
Complaint generally alleges that Stacey’s rightéfe, liberty and propgy and equal protection
of the laws were violated, but does not provide any factugupport as to why or how
Defendants’ actions violatechdse rights. Plaintiffs’ Séion 1983 Fifth and Fourteenth
Amendment claims fail to provide Defendants vathy notice of the actions that were allegedly
unconstitutional. The Court “ndenot speculate, becautiee burden rests on the plaintiffs to
provide fair notice of the grounds for the claimade against each of the defendants.” Robbins
v. Oklahoma, 519 F.3d 1242, 1250 (10th Cir. 2008).

The second glaring defect of Plaintiffs’ Colapt is also that it fails to allege that
Cleveland County had any particijwa in Stacey’s death. FirdBlaintiff's Complaint fails to
identify which members of the Task Force actualhpt Stacey or activelparticipated in the
events that led to her deatRlaintiffs fail to identify a sigle Cleveland County employee who
personally participated in Stacey’s death. PlHgitallegations regarding members of the Task
Force generally are insufficient, because not only does the Task Force include several
individuals, it also includes several agencie$he Tenth Circuit precedent regarding such
general allegations against groups Defendants is abundantlglear; these claims are not
sufficient to withstand a 1BJ(6) motion. _Robbins, 519 F.3at 1250 (granting Defendants’
12(b)(6) motion and noting, “[g]iven the complBs use of eitherthe collective term
‘Defendants’ or a list of the defendants nammividually but with no distinction as to what acts
are attributable to whom, it impossible for any of these individgao ascertain what particular

unconstitutional acts they are alleged to hawemitted.); _Bridges v. Lane, 351 F. App’x 284,




287 (10th Cir. 2009) (affirming district court’'s grant of motiondismiss where, “[Plaintiff]
claim[ed] to have been unreasonably seizeddomits he does not know what entity actually
arrested him. Accordingly, we agree with the district court that [Plaintiff's] complaint does not

adequately state any claim for relief under 8 188Bivens); VanZandv. Oklahoma Dept. of

Human Services, 276 F. App843, 849 (10th Cir. 2008) (dismisgi Complaint for failure to

state a claim when Complaint refed generally to Defendants agsed to a certain office and
stating, “[tlhis Court, however, does not needspeculate as to theddtity of the Defendants

these allegations are levied against.”); dedkins v. Wood, 81 F.3@B8, 995 (10th Cir. 1996)

(dismissing Plaintiff's Complaint where Plaintiff alleged generally that members of a task force
violated his rights but failed to identify which members committed which allegedly
unconstitutional act and refusing to hold Defendasponsible simply for being a part of the
group that was on scene when the allegmustitutional violions occurred).

Even if Plaintiffs’ Complaint adequatelgentified a Clevelad County employee who
participated in the events leading to Stacealgath, Cleveland County it vicariously liable
for the actions of its employees. A munidifyamay not be held liable under Section 1983
simply because it employs a person who violated a plaintiff's federally protected Mohts|

v. New York City Dep’'t of Social Servs436 U.S. 658, 694, (1978). Testablish municipal

liability, a plaintiff must show (1) the existeno&a municipal custom gpolicy and (2) a direct

causal link between the custom or policy and the violation alleged. City of Canton v, #&8ris

U.S. 378, 385 (1989). If the plaintiff asserts #tleged custom or policy comprised a failure to
act, he or she must demonstréite municipality’s inaction res@t from “deliberate indifference
to the rights” of the plaintiff._1d.489 U.S. at 389. More specifiba if the inactian theory rests

on an alleged failure to train, the plaintiff musbye “the need for morer different training is



so obvious, and the inadequacy $elly to result in the violatioof constitutional rights, that the
policymakers of the city can reasthabe said to have been ddaiately indifferent to the need”
for additional training. Id. at 390Ordinarily, “[p]roof of a sngle incident of unconstitutional

activity is not sufficieh to impose [municipal] liability.”Butler v. City of Norman, 992 F.2d

1053, 1055 (10th Cir.1993). In the eashere a plaintiff seeks to pnse municipal liability on
the basis of a single incident, tpiintiff must show the particat illegal course of action was
taken pursuant to a decision made by a personawitmority to make policy decisions on behalf

of the entity being suedPembaur v. City of Cincinnatd75 U.S. 469, 483-85 (1986); Butler

992 F.2d at 1055 (the plaintiff must prove the single incideas$ “caused by an existing,
unconstitutional municipal policy, which policy can agributed to a municipal policymaker”).
Plaintiffs’ Complaint provides no factual basis 8o municipal liability claim against Cleveland
County; there is no allegation th@teveland County failed toamn any employees who violated
Stacey’s constitutional rights, that Clevelandu@ty had a practice or a pattern of depriving
citizens of their constitional rights, or that a customr policy caused the deprivation of
Stacey’s civil rights.

Plaintiffs’ Section 1983 allegations are abysmadHficient. Plaintiffs fail to describe the
“how” and “why” of the alleged constitutional alations, because Plaintiffs do not detail the
allegedly unconstitutional actiongith even a modest degree of sfiiety. Plaintiffs also failed
to identify the “who”, as in who from €leland County allegedl violated Stacey’s
constitutional rights. Even assuming that Rtiffis’ allegations against Defendants generally
were sufficient to identify a @veland County employee, Plaffgél Complaint is utterly devoid
of support for a municipal liability claim. Acodingly, Count | of Plaintiffs’ Complaint against

Cleveland County is disissed without prejudice.



lll.  Plaintiffs’ Complaint Does Not Sufficiently Set Fortha Claim for Conspiracy to
Interfere with Civil Rights

In order to state aaim under 42 U.S.C. § 1985{3}Section 1985”), a plaintiff must
show:

To come within the legislation a complaint must allege that the defendants did (1)
“conspire or go in disguise on the highwayoorthe premises of another” (2) “for

the purpose of depriving, egh directly or ndirectly, any person or class of
persons of the equal protection of the laarsof equal privileges and immunities
under the laws.” It must then assert that onenore of the comsrators (3) did, or
caused to be done, “any act in furthemrof the object of (the) conspiracy,”
whereby another was (4a) “injured in pisrson or property,” or (4b) “deprived of
having and exercising any right or privilegea citizen of the United States.”

Holmes v. Finney, 631 F.2d 150, 153 (10th Cir. 198Bgction 1985(3) “does not apply to all

tortious, conspiratorial interferences with thghis of others, but ratheonly to conspiracies
motivated by some racial, or perhaps otherwissszbased, invidiously discriminatory animus.

Tilton v. Richardson, 6 F.3d 683, 686 (1@M. 1993) (citation omitted).

Plaintiffs’ Count Il which describes Ptaiffs’ Section 1985 claim is a formulaic
recitation of some of the above-listed elementsiniffs do not describe with any particularity:
1) the actors allegedly wolved; 2) the act allegky in furtherance of the conspiracy; or 3) the
specific constitutional deprivation that occurreBlaintiffs completely ignore the requirement
that the conspiracy be motivated by racial ateiss based animus and make no allegations
whatsoever regarding this requitent. Plaintiffs’ Complaint fails to state any viable Section
1985 claim, let alone a claim paularly against Cleveland Couynt Plaintiffs’ Complaint does
not provide any indication to Cleland County of the conspiracyaohs against it. “Underlying
facts are not provided to show that plaintiff[sgnclusory statements af conspiracy are more

than mere speculation on [their] parMondonedo v. Henderson, 12-3082-SAC, 2012 WL

% Par for the course, Plaintiffs’ Complaint does not indisghat section of Section 1985 their claims arise under,
but because Plaintiffs’ claims mirror the language ofti6ecl985(3), the Court assumes this is the section they
intend to bring their claims under.



3245440 *8 (D. Kan. Aug. 9,2012). ‘The complaint as a whble is uttery devoid d fact
allegations showingthe requisié meeting 6 the mindsand an ‘ageement’ bewveen defadants
to commit acts thatvould violae plaintiff[s’] federal castitutionalrights.” Id. Having faled to
allege aSection 185 conspiray, there isno viable %ction 1986claim for failure to sbp the

conspiragy. See Saistevan vl overidge, 32 F.2d 116118 (10thCir. 1984) (Hence, thee can

be no \did claim under § 1986of neglectto preventa known caspiracy, inthe abseneof a
conspirgy under 81985.”). Accordingly, Counts Iland Il of Plaintiffs’ Complaint @ainst
Cleveland County ae dismissedvithout prgudice.

IV. As a Matta of Law, Punitive Damages ale Not Recoverable Against Municipal
Entities Under Secton 1983

Flaintiffs request punitve damagesgainst allDefendantancluding Geveland ©unty.
Cleveland Countyis a munigal entity. As a mdter of law punitive damages & not

recoverdle againstmunicipal entities in Sction 1983actions. See City of Newport v. Fact

Concert, Inc., 453U.S. 247,271 (1981)((“[W]e hold that amunicipality is immunefrom

punitive damages nder 42 U.SC. § 1983.). Accordingly, Plainiffs’ punitive damageslaim
againstCleveland @unty is disnissel with prejudice.

THEREFORE, IT IS ORDERED, that Cleseland Cainty’s Motion and Bref to
Dismiss(Doc. No.21) is GRANTED, and Counts ] I, lll of Plaintiffs’ Complaint gainst
Cleveland County ae dismissd without prejudice. Paintiffs’ punitive damayes claim gainst

Cleveland County isdismissedwith prejudce.

VIS

UNITED STATES DISTRICT JUDGE




