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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

SUNDANCE ENERGY
OKLAHOMA, LLC, d/b/a
SEO, LLC, and SUNDANCE
ENERGY, INC,,

Plaintiffs,
V. Case No. ClV-13-991-R

DAN D. DRILLING
CORPORATION,

N N N N N N N N N N N N N

Defendant.

ORDER
Before the Court is Defendts Motion for New Trial. Da. No. 212. On February

17, 2015, the jury retned a verdict in favor of Platiffs (“Sundance”) on their breach of
contract and negligence clainagainst Defendant. Doc. N0 194-95. It found that
Defendant was grossly negligent and that tingss negligence was a direct cause of
Sundance’s injuries, and assessed damagie iamount of $1.2 ition. Doc. No. 193,

at 1; Doc. No. 196. For éfollowing reasons, the motidar a new trial is denied.

Standard of Review

Defendant moves for relief fno the jury’s verdict in faor of Sundance pursuant
to Rule 59 of the Federal Ralef Civil Procedure. Doc. N@12, at 6. Rule 59 authorizes
a district court to grant a new trial “on all some of the issues—and to any party” in an
action that has been tried hyjury, “for any reason for whiita new trial has heretofore

been granted in an actionlatv in federal court.” ED. R.Civ. P. 59 (a). An error justifies
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a new trial only if the error “prejudiciallgffects a substantial right of a partyVeaver v.
Blake 454 F.3d 1087, 1091 (20 Cir. 2006) (citation omitted “Evidence admitted in
error can only be prejudicial if it can beasmnably concluded that with or without such
evidence, there would haveeen a contrary resultld. (citations omitted) (internal
guotation marks omitted). Decisions on #dmissibility of evidene “must stand unless
the district court made a clear error of jutEnt or exceeded the bounds of permissible
choice in the circumstancedd. (citation omitted) (internajuotation marks omitted).
Analysis

A. Gross Negligence

Defendant first contends thite Court erred in findinthat, under Oklahoma law,
it cannot limit its liability for gross negligeze through the use of an exculpatory
provision in a commercial contract negotiabedween parties of equal bargaining power.
Doc. No. 212, at 8.1t argues that there is no reported case in which an Oklahoma
appellate court has invalidated an exculpatdayise because it limited a party’s liability
for gross negligencéd. at 9.

The Supreme Court of Oklahoma has edathat a party cannot contractually
relieve itself from liabilityfor gross negligencé&chmidt v. United State812 P.2d 871,
872 (Okla. 1996) (“Weotethat exculpatory @uses cannot relieve one from liability for

fraud, willful injury, gross negligence orolation of the law.” (footnote omitted)). Its

! Therefore, Defendant asserts, it was error for thetGoumclude Jury Instruction No. 24 [Doc. No. 190,

at 26 (“If you find Section 14 to be part of the partiesplied contract for the drilling of the Rother Well,

that clause cannot relieve Dan D. from liability foogs negligence.”)] and Interrogatory No. 1 [Doc. No.
193, at 1 (instructing jurors that if they find that Dan D. was grossly negligent, and that this gross
negligence was a direct cause Siindance’s injuries, to find invar of Sundance on the Breach of
Contract Verdict Form and to fill out the White Viatd=orm for Negligence)Doc. No. 212, at 9.
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statement is consistent with an opinion ey the same coufbur year earlier, in
which it noted that “[@urts have refused to uphold ltation of liability clauses where
the defendant’s conduct cditsted gross negligenceBIsken v. Network Multi-Family
Sec. Corp.838 P.2d 1007, 1009 (Okla. 1992).

Defendant asserts, contrary to Sundaa®ntention, that this language from
Schmidtand Elskenis dicta because in those case®re was no allegation of gross
negligence. Doc. No. 220, at 2 n. 3. the absence of authoritative precedent from the
[Oklahoma] Supreme Court, however, our jebto predict how tht court would rule.
[Oklahoma] Supreme Court dicta, which regents that court's own comment on the
development of [Oklahoma] law, is an apprriate source from which this prediction may
be made."Carl v. City of Overland Park65 F.3d 866, 872 Qth Cir. 1995) (citations
omitted); see also Valley Forge Ins. Co. v. Health Care Mgmt. Partners, &1@. F.3d
1086, 1093 (10th Cir. 2010) (sain This is especially tru@hen the dicta is cleavalley
Forge 616 F.3d at 1093. Basem the above language fro8thmidtand Elsken even
assuming it is dicta, the Court predictaithhe Supreme Court of Oklahoma would find
that Defendant is not able to limit its liabilitgr gross negligence bgontract. It was not
clear error for the Court to $md at the trial in this case.

B. Non-Delegable Duty

Defendant next argues that the Court @mwéhen it held that any negligence of

Tres Management, Inc. (“Tres”) and JBnowning (“Browning”) could not be imputed



to Sundancé.Doc. No. 212, at 17. With regamd Sundance’s claim for negligence,
because the jury found Tres aBrbwning to be 25% at fauttif the Court had ruled that
their negligence could be imputed to SurmgrSundance’s damages would be reduced
by 25%? But the jury alsdound for Sundance on itsreach of contract claim, for which
there is no reduction in damages for contributory negligefiterefore, the undersigned
finds that Defendant suffedeno prejudice from the Court’s ruling that Tres’ and
Browning’s negligence could not be attributed Sundance becausts success on the
breach of contract claim entitles it to thél $1.2 million judgment. Damages Verdict
Form, Doc. No. 196; Judgent, Doc. No. 200see Fortier v. Don@nna Plaza Partners
747 F.2d 1324, 1336-37 (10thrC1984) (holding that a tdiaourt did not commit clear
error when it did not reduce damages bg timount of the plaintiffs’ contributory

negligence, when theaihtiffs had also succeeded teir contract and fraud claimy).

2 Therefore, Defendant argues, the Court erred irimuiding its Proposed Jury Instructions No. 8 and
No. 9 concerning imputing negligence of Tres and Browning to Sundance. Doc. No. 212, at 17 n.8; Doc.
No. 128, at 11-12.

% White Verdict Form—Negligence, Doc. No. 194.

* SeeOKLA. STAT. ANN. tit. 23, § 14 (West) (“Where such contribrg negligence is shown on the part of

the person injured, damaged or killed, the amourihefrecovery shall be diminished in proportion to
such person’s contributory negligence.”).

® Breach of Contract Verdict Form, Doc. No. 188eOKLA. STAT. ANN. tit. 23, § 21 (West) (“For the
breach of an obligation arising from contract, the measure of damages...is the amount which will
compensate the party aggrieved for all the detrinproximately caused thereby, or which, in the
ordinary course of things, would be likely to result therefronChjcago, R.l. & P. Ry. Co. v. Rogers

159 P. 1132, 1138 (Okla. 1916)T{te defenses of ‘assumed risk’ and ‘contributory negligence’ are
separate and independent, the former arising ogbotractual relations, antie latter not.” (citations
omitted)).

® Additionally, the Court finds no error in its ruling that thereswe non-delegaelduty in this case
justifying imputing the negligence of Tres and Browning to Sundeé®eeDoc. No. 213, at 3 (lines 17-

20).



C. OSHA Narratives

Defendant next argues ahthe Court erred in admitting the OSHA Safety
Narrative$ because they were notthenticated, they were admissible hearsay, and
their probative value was substially outweighedby the danger of unfair prejudice.
Doc. No. 212, at 22-25.

1. Authentication

Defendant first asserts that the OSHAratives were never authenticated. Under
Federal Rule of Evidence 901(a), a proponent of evidencet“prasluce evidence
sufficient to support a findinghat the item is what the goonent claims it is.” An
official publication—*“[a] book, pamphlet, @mther publication purporting to be issued by
a public authority”"—is self-authenticagjnunder Rule 902(5). At a hearing on the
motions in limine, Defendant’s counsel statiedt he does not doutitat these narratives
are OSHA reports, and admitted that Sum#anbtained them tbugh a Freedom of
Information Act request. DodNo. 217, Ex. 2, at 6 (les 1-5). Although Defendant
argues that the narratives are unsigned, aatlthiere is no evidence of who prepared
them or for what purpose, Doc. No. 212,22t23, that informatio is not necessary to
authenticate the narratives, whiare “publication[s] purporting to be issued by a public
authority,” OSHA.See Wolf Lake Terminals, Ine. Mut. Marine Ins. C9.433 F. Supp.
2d 933, 944 (N.D. Ind. 2005) (“[T]he defemda have provided letters verifying that

these reports are official United Statesvgqmment documents obtained through the

" These narratives are Plaintiffs’ Exhibit 21 (OSHFatality Investigation Narrative) and Exhibit 22
(OSHA Safety Narrative). Doc. No. 212, at 22.



Freedom of Information Act. Therefore,ethreports are admissible pursuant to Rules
901(7) and 902(5).”). The Caurejects Defendant’s objection to the OSHA narratives on
the basis of their authenticity.

2. Hearsay

Defendant next argues that the OSHhwarratives are inadmissible hearsay.
Because the narratives contain statements roatlef court that we offered to prove
the truth of the matters asserted therém,be admissible, they must fall under an
exception to the generalle against hearsaeeFeD. R.EvID. 801, 802. The Court finds
that the narratives fall under thalpic records excejpn to hearsa§,and that Defendant
did not satisfy its burden of showing thiae circumstances surrounding their creation
indicate a lack of trustworthiness.

Under Federal Rule of Evidea 803(8), for a public recd to qualify as a hearsay
exception, it must be the case that “thgament does not show that the source of
information or other circumstances iodie a lack of trustworthiness.Eb. R. EvID.
803(8)(B). In Beech Aircraft Corp. v. Raingyl88 U.S. 153, 167 n.11 (1988), the
Supreme Court cited the Advisory Committee’si@xclusive list of four factors relevant
to the trustworthiness analysis: “(1) thieneliness of the investigation; (2) the
investigator’s skill or expeence; (3) whether a hearing was held; and (4) possible bias

when reports are prepared wélview to possible litigation.”

8 FeD. R. EvID. 803(8)(A)(iii) (“A record or statement of a public office if it sets out in a civil case or
against the government in a criminal case, factuadirigs from a legally authorized investigation.”).
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Defendant first argues that “there was ewxadence to substantiate who prepared
the exhibits, the investigator’s skill and expace, whether the narratives were reviewed
and approved by superiors, or the purposeviuch prepared.” Doc. No. 212, at 23. This
is merely an attempt to shitefendant’s burden of provinglack of trustworthiness onto
Sundance to pr@/the narrativeare trustworthy.SeeFebD. R. EviD. 803(8)(B). In other
words, Defendant points t@o evidence demonstmagj that the investigatdacked skill
and/or experience, that the narratives wesereviewed and approved by superiors, or
the purpose for whiclthey were prepared. Although Defendant “is not necessarily
required to introduce affirmative elence of untrustworthiness,”EB. R. EviD. 803
advisory committee’s note, directing the Cotarithe lack of information that it has on
this issue does not indicate that the narrateases untrustworthy. Defendant also states
that “[t]he investigator had niarsthand knowledge of thedts surrounding the accident.”
Doc. No. 212, at 23. Because this wouldthe in nearly all OSHA investigations, as
there is no need for an OSHepresentative to be preseat the scene until after an
incident has occurred, thigctor is not persuasive.

Next, Defendant point to the settlemegreement it entedeinto with OSHA.
Doc. No. 212, at 23-24. But the case Defendziess in which a court found this factor
relevant did so because “trEmendment to the fourtkiolation in the settlement
agreement suggested thaerh was a modification to OSHA'’s report,” and it was
reasonable to conclude that @& had changed its position avhat caused the accident.
Staskal v. Symons Coy.06 N.W.2d 311, 317-18 (Wis. CApp. 2005); Doc. No. 212,
at 23-24. Here, there is no evidence thaH@3nodified its conclusions on the cause of
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the accident when it entered into a setd@t agreement with Defendant. Rather,
Defendant asserts thidte only change made was a reutin penalties. Doc. No. 115,
at 17. The Court is not persuaded by Defatidaargument that the penalty reductions
“reasonably indicate[] that OSHA may haekanged its position on the veracity of the
findings in the report.1d.

Finally, Defendant argues that “[tlhereparer was unavailable for cross-
examination” and “no hearing was conteet” Doc. No. 212, at 23. These two
considerations alone do not “demonstratey vehtime-tested and carefully considered
presumption [of admissibility] is n@ppropriate” irthis case. ED. R. EvID. 803 advisory
committee’s notes (quotingllis v. Int'l Playtex, Inc, 745 F.2d 292, 30@th Cir. 1984)).
Accordingly, the Court rejestDefendant’s argument objectitggthe admissibility of the
OSHA narratives based on hear8ay.

3. Unfair Prgudice

Finally, Defendant contends thatnadsion of the OSHA narratives unfairly
prejudiced him at trial. Under Federal RuaeEvidence 403, “[tlhe court may exclude
relevant evidence if its probative valuesigbstantially outweighed by a danger of ...
unfair prejudice.” But “[a]lmosall evidence will be perceiveay one side or the other to
be prejudicial, and it is generally thought thia jury can best dermine the truth when

it has access to all the relewaadmissible evidenceS.E.C. v. Peters978 F.2d 1162,

° To the extent Defendant objects to the “heassitlyin hearsay” contained in the OSHA narrativesd

Doc. No. 212, at 22], the Court directs Defendant to the Order entered February 9, 2015, in which the
Court ruled that it would admit only those partstbé narratives that faunder the exception for
statements by an opposing padgeFeED. R. EvID. 801(d)(2), and any other non-hearsay. Doc. No. 179,

at 1-2. If Defendant seeks to argue that statemeatdah outside the scope of the Court's Order were
admitted into evidence, it provides no support for that argument.
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1171 (10th Cir. 1992). Therefordt]he exclusion of relevanevidence under Rule 403 is
an extraordinary remedy to be used sparindty..(quotingK-B Trucking Co. v. Riss Int'|
Corp, 763 F.2d 1148, 1155 (10th Cir. 198kternal quotation marks omitted)).

In support of its argument that these ntéwes unfairly prejucted it, Defendant
cites a case from the Middle District of Georgia, in which that court stated, “prejudice ...
could result from the jury placing too muckeight on the OSHA investigator's
guestionable determinations redjag ultimate issues which the jury itself is responsible
for deciding.” Doc. No. 212, at 24 (quotittjines v. Brandon Steel Decgkac., 754 F.
Supp. 199, 201 (M.D. Ga. 1991))his reasoning is problematfor two reasons. First,
“[a]n opinion is not objectinable just because it embraces an ultimate issER.” A&

EviD. 704(a). Second, if th&€ourt were to accept Defdant's argument, reports
produced by administratvagencies that go to an ultimate issue in the case would never
be admissible, and that was clearly not Congress’ intent when it explicitly contemplated
the admission of factual findings from a goveamhinvestigation in Rule 803. It was not
clear error for the Court taule that admission of th@SHA narratives, subject to the
limits imposed in its prior OrdesgeDoc. No. 179, is consistent with Rule 403.

D. Methamphetamine Evidence

Finally, Defendant argues that the Ciosinould have excluded evidence of Rod
Dotson’s use of methamphetanihbecause it had no probativalue, or if it did, the

risk of unfair prejudice substantially outweeghits probative value. Doc. No. 212, at 25.

1% This evidence included the video depositions of Dr. Bryon Curtis and Dr. Inas Yacoub of the Oklahoma
Medical Examiner’s Office (“OME") and Plaintiffs’ Exhibit 23, the OME’s Report of Investigation. Doc.
No. 212, at 25.



1. Relevance

First, Defendant contends that theert testimony concerning methamphetamine
did not link Mr. Dotson’s drug use to his phydioa mental condition at the time of the
accident, and therefore therenis reasonable certainty thaettrugs in his system caused
or contributed to the accidend. at 25-26. It argues thakgert testimony is required to
establish that Mr. Dotson was impaired ahet this impairment contributed to the
accident. Doc. No. 220, at 9. In support a$ thrgument, Defendant directs the Court to a
decision from the Montana Supreme CoQtyistofferson v. City of Great Fall34 P.3d
1021, 1031 (Mont. 2003)n which the court repeated i=arlier holding that “whether a
defendant’s ability to drive sdfewas diminished as a resuait his consumption of drugs
require[s] expert opinion testony.” Doc. No. 212, at 29efendant offers no authority
from an Oklahoma court or the Tenth Circuit GaafrAppeals on this issue. And even if
Christoffersonwere on point, the fathat the undersigned came to a different conclusion
than a non-binding decisicinom another court does notrdenstrate a clear error of
judgment on this Court’s par€.f. Phillips v. Cudd Rrssure Control, Ing.No. CIV-09-
1197-M, 2012 WL 212070, at *1 (W.D. OklaJune 11, 2012).

The Court is also persuaded byapinion from the District of Hawaiurham v.
Cnty. of Mauj 742 F. Supp. 2d 112(D. Haw. 2010). InDurham a man driving an
automobile allegedly failed to obey a stsign, which resulted in him colliding with
another vehicleld. at 1124. He died as a resultlo$ injuries and a port-mortem blood
test signed by a Dr. Wong confirmed theegence of THC, the active ingredient in
marijuana.ld. Dr. Wong stated in his report thiéite amount of THC detected indicates
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that the driver hadecently used marijuané. The court held that “[e]vidence of drug
consumption, when combined with otheridence attributing falt, may be ‘highly
relevant to the issue of the causal relatmmdetween [a party’s conduct] and [ ] the
injuries.” Id. at 1130 (citations omitted) (quotihgevsky v. Carter773 P.2d 1120, 1127
(Haw. 1989)). The court so lde even thougtDr. Wong did notprovide anopinion
regarding impairment, because “a jury corddsonably infer from thCLH Report that
marijuana did in fact impair Mark Durhamadility to operate the subject vehicle in a
safe manner.Id. (footnote and citations omitted).

The reasoning iurhamis applicable in this cas@lthough Dr. Curtis testified
that he could not determine frothe toxicology results whstr Mr. Dotson was impaired
at the time of the accideht,Sundance presented evidencdria that Mr. Dotson was
instructed not to pulbn the drilling line and disobeydtat order, whiclresulted in the
drilling line parting andhe blocks falling to the floor, sking and killing him. Given the
presence of methamphetamine in his systand Dr. Curtis’ testimony regarding its
possible effects on one’s behavior, umihg causing impulsive and aggressive
behaviort? the jury could have reasonably chried that Mr. Dotson’s drug use,
whether from a prescription @n illicit source, affected his ability to perform his job
safely and contritted to the acciderit. Therefore, the Court did not err in finding this

evidence relevant.

" Doc. No. 114, Ex. 6, at 18 (lines 13-17).

21d. at 10 (lines 14-21).

13 See, e.gWhitson v. Middleton898 F.2d 950, 952 (4th Cir. 1990) (“[I]ntoxication is to be determined
from all relevant evidence; evidence of bloodo&lol content is only one method of proofHarris v.
Kubota Tractor Corp.No. Civ.04-2490, 2006 WL 2734460,*& (W.D. La. Sept. 22, 2006) (admitting
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2. Unfair Prgudice

Defendant next argues thahy probative value of thevidence of Mr. Dotson’s
use of methamphetamine is substantially outweighed by the danger of unfair prejudice
under Rule 403SeeDoc. No. 212, at 26. Trial courtare given a “large degree of
deference” on this questioRhillips v. Hillcrest Med. Ctr.244 F.3d 790, 800 (10th Cir.
2001). The Tenth Circuit has held in a noadlimalpractice case that when testimony
“simply noted the obvious—drug use is emportant indicator of a patient’s physical
condition and is crucial to ¢ermining whether to undertaleglditional testing,” evidence
of the plaintiff's prior drug use vegaproperly admissible under Rule 403. (citation and
footnote omitted). Defendant iaot directed the Court amy testimony that was beyond
the obvious—the amount of methamphetamioend in his sygm and the possible
effects this could haviead on him. “While [Defendant] vabd have preferred evidence of
[Mr. Dotson’s] drug use not be presented ttee jury, simple prejudice alone is

insufficient to warrant exclusion.ld. (citation omitted). Giving this evidence “its
maximum reasonable probative force argl ntinimum reasonable prejudicial value,”
Peters 978 F.2d at 1171 (citation omitted), the Court concludes that it did not commit

clear error in ruling that admission of theethamphetamine evidence is consistent with

Rule 403.

evidence of positive drug tests digpthe fact that these tests did not prove plaintiff was impaired
because “it may, in the mind of the jury, tend to dhlthat Harris was impaired at the time of the
accident”).
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Conclusion

In accordance with thforegoing, the Court conclusl¢hat it was not clear error
for the undersigned to rule that, under Oklaladaw, Defendant cannot limit its liability
for gross negligence by coatt, and that the OSHA natirees and evidence of the
presence of methamphetamine in Mr. Dots system was admissible. Further, any
alleged error in holding thahe conduct of Tres and &wning cannot be imputed to
Sundance did not substantially prejudice Degmnt’'s rights because the jury found for
Sundance on its breach of contract clain,vitiich there is no reation of damages for
contributory negligence. Defendant’s Motifor New Trial [Doc. No. 212] is DENIED.

IT IS SO ORDERED this 28day of April, 2015.

" Lol o fpaae £

DAVID L. RUSSELL
UNITED STATES DISTRICT JUDGE
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