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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

BILLY JOE WINROW, )
Plaintiff, ;
V. ; Case No. CIV-13-1144-D
SID STEEL et al., ))
Defendants. ) )
ORDER

This matter is before the Court for review of the Report and Recommendation [Doc. N0.65]
issued on March 5, 2015, by United States Magistrate Judge Charles B. Goodwin pursuant to 28
U.S.C. 8§ 636(b)(1)(B) and (C). this action brought pursuant4@ U.S.C. § 1983, Plaintiff alleges
violations of his federal constitutional rights Nehin the custody of the Oklahoma Department of
Corrections (ODOC) and temporarily incarceratati@Pottawatomie County Public Safety Center
(PCPSC) in August 2013.

The Magistrate Judge recommended grantimgnsary judgment in favor of Defendants
Stell, Thompson, Powell, Hisaw and Solis on grouhey were entitled to qualified immunity as
to Plaintiff's § 1983 claims brought against thefihe Magistrateutge further recommended
dismissal of certain claims without prejudjmarsuant to 28 U.S.C. 88 1915(e)(2) and 1915A and
42 U.S.C. § 1997(e)(c). Finally, the Magistraiedge recommended that the Court decline to

exercise supplemental jurisdiction over atgte-law claims asserted by Plaintiff.

'As the Magistrate Judge explained, Ptiffinvas housed at PCPSC to facilitate his
appearance in state court proceedings in PottamvatBounty on a hearing regarding an application
for post-conviction relief filed by Plaintiff. The record reflects Plaintiff was a convicted prisoner
and not a pretrial detainee during the period of his incarceration at PCB&Report and
Recommendation at pp. 2-3 and footnote 4.
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Plaintiff timely filed an objection [DocNo. 68] to the Report and Recommendation.
Therefore, this Court conductsla novaeview and considers the records, pleadings and applicable
law as to those issues which Plaintiff has objectedsee28 U.S.C. § 636(b)(1); Fed.R.Civ.P.
72(b)(3).

l. Summary Judgment Standard

Summary judgment is proper “if the movant sholat there is no genuine dispute as to any
material fact and the movant is entitled sdgment as a matter ofwd Fed.R.Civ.P. 56(a). A
material fact is one that “might affect the outcome of the suit under the governind\faderson
v. Liberty Lobby, In¢ 477 U.S. 242, 248 (1986). An issue is garuf the evidence is such that a
reasonable jury could return a verdict for either padtyat 255. All facts and reasonable inferences
must be viewed in the light most favorable to the nonmoving pairty.

“The purpose of a summary judgment motiolwiassess whether a trial is necess@8griy
v. T-Mobile USA, In¢490 F.3d 1211, 1216 (10th Cir.200€iXicg White v. York Int'l Corp 45
F.3d 357, 360 (10th Cir.1995)). “In other words, thenust be evidence on which the jury could
reasonably find for the plaintiff.”7d. (quoting Panis v. Mission Hills Bank, N,/A0 F.3d 1486,
1490 (10th Cir.1995)).

Because the Magistrate Judge recommended granting summary judgment in favor of
Defendants on grounds of qualified immunity, tBeurt must also apply the specific analysis
applicable to summary judgment motions asserting qualified immuioigys v. Reid®46 F.3d 752,
755 (10th Cir.2011). “The doctrirg# qualified immunity shields government officials performing
discretionary functions from liability for damagessofar as their conduct does not violate clearly

established statutory or constitutional rightsvbich a reasonable person would have knowd.”



(quoting Harlow v. Fitzgerald457 U.S. 800, 818 (1982)). When a defendant asserts qualified
immunity at the summary judgment stage, the respitg shifts to the plaintiff to meet a “heavy,
two-part burden.Medina v. Cram252 F.3d 1124, 1128 (10th Cir. 2001). The plaintiff must show:
(1) a violation of a constitutional right; (2) thatswaearly established at the time of the conduct at
issue.Toevs 646 F.3d at 755. The Court may address the two showings in whatever order is
appropriate under the circumstand&sarson v. Callaharb55 U.S. 223, 236 (2009). If the plaintiff
fails to satisfy either part of the two-panguiry, the defendant is entitled to qualified immunity.
Hesse v. Town of Jackson, Wy®l1 F.3d 1240, 1244 (10th Cir. 2008).
. Discussion

As thoroughly set forth in the Magistratedge’s Report and Recommendation, Plaintiff's
claims arise out of his confinement at PCPSC alltgjes a violation of his constitutional rights on
grounds he was subjected to unconstitutional canditof confinement and that Defendants acted
with deliberate indifference to his serious medieds. Many of his claims arise out of an incident
occurring during mealtime on August 11, 2013. PlHiatleges that he tripped over a water jug
placed on the stairs and injured himself assalteof falling down the stairs. Additional claims
address other conditions of his confinement and requests for medical care related to injuries he
suffered as a result of the fall and skin rashes he developed as a result of the unsanitary conditions
of his confinement. He also brings claimemrsed on alleged unconstitutional policies or customs
at the PCPSC. Plaintiff makes fifteen sepaddijections and each will be addressed in turn.

Objection One

The basis for Plaintiff's first oljction is not entirely clear tog¢lCourt. He takes issue with

the manner by which the Magistrate Judge grdups claims in the Report and Recommendation



and states that the Magistrate Judge “stripg&ldintiff of his “official-capacity liability claims
against Defendants Stell and Thompso®&eObjection at p. 2. The Court finds no error with
respect to the Magistrate Judge’s constructiorPlaintiff's claims or the order in which the
Magistrate Judge addressed thosems. Because Plaintiff makes no specific claim of error, the
Court finds this objection lacks merit.

Objection Two

Plaintiff states that in his complaint, Heeges “that Defendant Stell and Thompson violated
his 8th and 14th Amendment rightsdbgh the actions of their staff3eeObjection at p. 2. He
attempts to hold these Defendants liable on grounds they are “the final policymaker and have
authority to promulgate, implement and enforce policiéd.” He contends that his claims related
to “placement of the Water Jug on the stairchaging plaintiff eat his meals while sitting on the
floor, failing to provide safe dnking water for his meals, and delaying his medical treatment” all
arise from a policy or custom of the PCPSGg&eObjection at p. 3. He concludes, therefore, that
Defendants are liable in their “official capacity” for violating his Eighth Amendment rights.

The record establishes that Defendant Stell is the Executive Director of the PCPSC and
Defendant Thompson is the Assistant Executive Director. The Magistrate Judge correctly
determined that as employees of a municipaligy, Pottawatomie County, via the PCPSC, any
official capacity claim against Defendants|Béd Thompson must be premised on an official
policy or custom fairly attributable to the counyeeReport and Recommendation at pp. 9, 17-18;
see also Monell v. Department of &bServs.of City of New York36 U.S. 658, 690-91, 694
(1978);Moss v. Kopp559 F.3d 1155, 1168-69 (10th Cir. 2008he Magistrate Judge further

determined that Plaintiff's factual allegations “clearly implicate only one alleged policy of the



PCPSC —related to its copayments for medicaisestand, therefore, limited the analysis of any
official capacity liability to that one policySeeReport and Recommendation at p. 18.

Plaintiff does not identify any allegations in the Complaint that demonstrate he brought
official capacity claims against DefendantsliSted Thompson premised on any policy other than
that identified by the Magistrate Judge. Instead, he cites Defendants’ summary judgment motion
[Doc. No. 41] at p. 24 as proof that DefendaStell and Thompson are final policymakese
Objection at p. 2. The cited portion of the sumnjadgment motion states that: “only Director Stell
had policy making authority at the PCPSGe&e id Presumably it is this statement upon which
Plaintiff relies. But the motion further sets fottlat Plaintiff failed to identify any policy or custom
that had any “causal relationship” to his injuries as alleged in the compbaatid

As stated, the Magistrate Judge determinatttie allegations of the complaint implicated
only one alleged policy of the PCPSC — the polienitfied above which relates to copayments for
medical services. Plaintiff's objection, on groundsale® alleges a policy or custom relating to
“placement of the water jug on the staircase,igpiaintiff eat his mealwhile sitting on the floor,
failing to provide safe drinking water for hiseads, and delaying his medical treatment” wholly
lacks evidentiary support. At best, he impessibly seeks to impose § 1983 liability against these
Defendants under a theory of respondeat supefiee, e.g., Estate of Booker v. Gonmiéb F.3d
405, 435 (10th Cir. 2014) (section 1983 does ndiaize liability under a theory of respondeat
superior but requires a plaintiff to satisfy thedements to establish a claim against a defendant
based on his supervisory responsibilities: (1) gaasinvolvement; (2) causation; and (3) state of

mind). Because Plaintiff point® no evidence in the record to support the existence of any



additional policy or custom, or that Defendants Stell and Thompson had personal involvement in
the alleged deprivation of his constitutionghts, Plaintiff’'s objection is without merit.

Objection Three

In his third objection, Plaintiffontends the Magistrate Judge “failed to resolve the factual
dispute concerning whether the pi@#if had actually fell [sic] down th staircase as a result of the
Water Jug.” SeeObjection at p. 3. Contrary to Ri#if's contention, however, for purposes of
Defendants’ summary judgment motion, the Magistdadge “view[ed] the facts in Mr. Winrow’s
favor” and determined that even if Plaintiff fell, no violation of his Eighth Amendment rights
occurred.SeeReport and Recommendation at p. 20. Rifafiurther contends Defendants Powell
and Hisaw acted with deliberate indifference in thay “knew that the plaintiff faced a substantial
risk of serious harm with the W& Jug on the staircase but tlikgregarded that risk by failing to
take reasonable measures to abateSe€ODbjection at p. 3.

A claim of deliberate indifference under thgghth Amendment includes both an objective
and a subjective componenAl-Turki v. Robinson762 F.3d 1188, 1192 (10th Cir. 2014). The
objective component requires the prisoner to show that the medical or other condition about which
he complains is sufficiently serious so as to be cognizable as “the unnecessary and wanton infliction
of pain” prohibited by the Eighth Amendmeld. The subjective component requires a showing
that the defendant acted with dfguently culpable state of mindld. The defendant must know
of and disregard an excessive risk to inmate health or sdtety.

As the Magistrate Judge stated, rather thamxhstrating deliberate indifference, Plaintiff's
allegations “are not readily distinguishable frartypical slip and fall negligence case involving a

member of the general publicSeeReport and Recommendation at p. 20. The Magistrate Judge



concluded, therefore, that Plaintiff's factuiegations failed to meet the objective component of
an Eighth Amendment claingee idat 21. The Court agrees witlethagistrate Judge’s conclusion
and rejects Plaintiff's objection.

Objection Four

Plaintiff contends the Magistrate Judge drire concluding the placement of the water jug
on the staircase did not violate his FourteeAithendment rights. But the Magistrate Judge
correctly concluded that — to the extent a cognizable claim exists under the Fourteenth Amendment
— Plaintiff's claim lacks merit as his allegations show mere negligerfsee Report and
Recommendation at pp. 21-24ting, inter alia, Daniels v. Williams474 U.S. 327, 332-33 (1986)
(Fourteenth Amendment does not create a righgrisoners to sue a government official for
negligently creating unsafe prison conditions).

Plaintiff further contends the Magistraleidge erred in construing his claim under the
Fourteenth Amendment because “the magistrate judge already found that this claim can be analyzed
only under the Eighth AmendmentSeeObjection at p. 4. The Magistrate Judge determined that
because Plaintiff is a convictélon, his claims allging unconstitutional conditions of confinement
are governed by the Eighth Amendme®éeeReport and Recommendation at pp. 16-17 (explaining
that when a claim is governed by a specifingtidutional provision, the claim is governed by the
standards for that provision rather than the nganeeralized substantive due process guarantees).
The Magistrate Judge is corre@ee, e.g., Myers v. Oklaho@aunty Bd. of County Commr§51
F.3d 1313 (10th Cir. 1998) (explaining that tBgphth Amendment protections apply only to
convicted felons but that the same degree ofgation applies to pretrial detainees under the

Fourteenth Amendment). But Plaintiff's compleatieged claims under the Fourteenth Amendment



and the Magistrate Judge, therefore, was requiraddcess those claims as well. Accordingly, the
Magistrate Judge correctly dismissed those claims pursuant to 28 U.S.C. 88 1915(e)(2)(B)(ii);
1915A(b)(1) and 42 U.S.C. § 1997e(c)(1).

Objection Five

In his fifth objection, Plainff challenges the Magistrate Judge’s finding that the evidence
presented by Plaintiff failed to support an inferehat his food was contaminated as a result of
Plaintiff being forced to sit on the floor to dait food. The Magistrate Judge determined the
undisputed facts showed that “food was servettays to inmates at FGSC” and that “PCPSC'’s
available seating at tables was typically insufficient to accommodate all inmates” requiring some
inmates to sit on the floor or on the stairs during mealtirBesReport and Recommendation at p.
24. The Magistrate Judge construed the factuatdandPlaintiff’'s favor with respect to whether
he had the choice to eat meals$is cell and found he did nogee idat p. 25. But the Magistrate
Judge determined Plaintiff's sparse stateimehat sitting on the dirty floor caused him to
contaminate his food failed to suppan Eighth Amendment claingee idat p. 26 (“A ‘dirty’ floor
and ‘contamination’ from that floor, without clealaboration and evidentiary support as to these
circumstances or consequences therefdmmot permit a reasonable inference thaulastantial
risk of seriousharm existed.”) (emphasis in originaitations omitted). In his objection, Plaintiff
relies on the same sparse statements that “thevilasdirty” and that “plaintiff contaminated his
food from touching it after touching the floor to sit down to eat his me&eeObjection at p. 4.
The Court, therefore, adopts the Magistraidgé’s analysis and finds Plaintiff has failed to

sufficiently allege facts demonstratingialation of his Eighth Amendment rights.



Objection Six

Plaintiff next objects to the Magistrate Judg@’slings as to his “mealtime water source.”
According to the allegations of Plaintiff's complaint, after he fell down the stairs on August 11,
2013, the water jug which allegedly caused hifaliavas no longer placed in the unit during meals.
Instead, inmates could obtain water during meaisiranly “from the dayrom toilet sink where
inmates with [Crohn’s Disease], inflamiedrnia, wash[ed] their soiled underwegs&eComplaint
at pp. 2, 8-9.

The Magistrate Judge, in a thorough discussfdine evidence, concluded the condition was
not sufficiently serious to establish the oltijge component of an Eighth Amendment claim.
Significantly, the record shows that while Pldinhay have been subjected to unsanitary conditions
with respect to the dayroom sink, Plaintiff doesaltege those same unsanitary conditions existed
with respect to the sink in his cell. Becausaimiff could drink fromhis cell sink at any time
before and after meals, the Magistrate Judgecladed Plaintiff demonstrated, at best, “only
relatively brief deprivations of water — not subsi@rdeprivations of a basic need, as required for
an Eighth Amendment violation.'SeeReport and Recommendation at p. 33. In his objection,
Plaintiff concedes that he “was deprived ahing water only during themes he was eating his
meals . . .."SeeObjection at p. 5. The Court concludegrt#fore, that Plaintiff has failed to satisfy
the objective component of an Eighth Amendmentickand the Magistrate Judge’s analysis of the
facts and evidence is correct.

Objection Seven

Plaintiff also contends he suffered unditsional conditions of confinement at PCPSC

because Defendant Stell denied him clearsogplies for the communal shower and toilet.



According to Plaintiff's allegations, as a result, he suffered skin rashes over various parts of his
body. Without deciding whether tidenial of cleaning supplies is objectively sufficiently serious

to invoke Eighth Amendment protection, the Magistrate Judge determined Plaintiff failed to
demonstrate Defendant Stell acted with the requaitpable state of mind so as to satisfy the
subjective component of an Eighth Amendment cléd®eReport and Recommendation at pp. 34-

38.

Plaintiff's objection focuses on his allegationa@gt Defendant Stell. Therefore, the Court
finds Plaintiff has waived any objection as to othefendants against whom he brings this claim.
See Sealock v. Colorad@a18 F.3d 1205, 1209 (10th Cir. 2000) (where prisoner’s objection to
magistrate judge’s recommendation that sumnjadgment be granted in favor of defendants
focused only on one defendant and otbiers, firm waiver rule bardegurther consideration of any
issues as to those other defendants).

In objecting to the Magistrate Judge’sdings, Plaintiff relies upon Defendant Stell’s

Declaration [Doc. No. 41-16]. The Declaration etathat Defendant Stell “do[es] not generally
become involved in the day-to-day operations unless requested to do so by the assistant directed
[sic] or some other staff member.SeeDeclaration, | 5. It further states that “[ijnmates are
provided cleaning supplies to help maintain cleanliness in their cells and the day roortdarea.”
1 14. The Declaration also states that Defen8#eit is “not aware of any outbreak of rashes or
similar illnesses due to unclean cells, sinks, toilets, or showers as alleged Willow’s
Complaint.” Id., 1 16.

Plaintiff does not identify any facts to refutee statements set forth in the Declaration.

Instead, Plaintiff relies on purported omissions frimat declaration. Plaintiff contends that

10



Defendant Stell “did not deny that he didnitpply the plaintiff with the cleaning supplies he
requested to disinfect the communal shower aiettmor did he deny that the Plaintiff informed
him of the rashes he sustained as a resuitelf’'s refusal to provide him with the requested
cleaning materials."SeeObjection at p. 6.

Plaintiff cannot rely upon the absence of @vide to support his claim. Instead, he must
present facts demonstrating a genuine dispute of material fact as to whether Defendant Stell knew
of and disregarded an excessive risk of harRlamtiff as a result of the unconstitutional conditions
described. As fully discussed by the Magistrate Judge, the only evidence relied upon by Plaintiff
to establish Defendant Stell’'s knowledge is a prggogvance submitted by Plaintiff as to this issue.
SeeReport and Recommendation at pp. 34-35, 37. Bu¢ tisero indication in the record that the
grievance was ever received by Defendantl Stel Plaintiff does not refute that findin§ee id
Indeed, in his objection, Plaifftacknowledges that “per the PCPS@icy, the response is prepared
by other staff.” SeeObjection at p. @iting Defendant’s Motion [Doc. No. 41] Statement of Facts,

1 39. Moreover, as the Magste Judge found, “Mr. Winrow has put forth no evidence of the
extent of the information provided to Defendami&tnd whether Defendant Stell was aware of any
excessive risk to Mr. Winrow’s health safety as to this challenged conditiorseeReport and
Recommendation at p. 37. Based on the foregoing and having reviewed the record, the Court
concludes that Plaintiff's objection lacks merit.

Objection Eight

Plaintiff states that he “objects to the magistrate’s report and recommendation that the
plaintiffs complaint alleges a Fourteenth Amerafhh violation with regards to plaintiff being

exposed to inmates with serious illnesses duhegime plaintiff spent in the PCPSC dayroom.”

11



SeeObjection at p. 7¢iting Report and Recommendation at pp. 38-Faintiff contends that “the
magistrate previously determined that ptdf did not make this claim. . . .See id (citing Report
and Recommendation at p. 39) (“Mr. Winrowlkgations focus instead on unsanitary conditions
created by the inmates’ alleged medical issues, which have been addressed above.”).

A review of the Report and Recommendation demonstrates that the Magistrate Judge
liberally construed the factual allegatiasfshe complaint and determined th&d the extent that
Plaintiff alleged any Defendantolated his Eighth Amendment rights or his substantive due process
rights under the Fourteenth Amendment by exposing him to inmates with the medical conditions
described above, he has failed to state a claimwparh relief may be granted and any such claim
should be dismissed3eeReport and Recommendation at p. 38gbasis added). Becausmra
secomplaint must be liberally construeste Calhoun v. Attorney General of Coloradé5 F.3d
1070, 1073 (10th Cir. 2014), the Mag&e Judge did not err in making an alternative finding and
addressing the allegations of the complaiMoreover, the Magistrate Judge recommended a
dismissal of the claim without prejudice toiliefy. Significantly, in theobjection, Plaintiff does

not state he did not brirguch a claim, but only objects to wine perceives to be an inconsistent

’As the Magistrate Judge stated:

In his Complaint and its accompanyinffidavit, Mr. Winrow describes two
‘sick’ Cleveland County inmates with ‘setis illnesses’ that ‘were allowed to live’
in his housing unit.SeeCompl. Aff. at 7-10; Compl. at 2. As noted above, one
inmate is alleged to have suffered from Crohn’s disease and the other is alleged to
have suffered from a herni&eeCompl. Aff. at 8-10; Cmpl. at 2, 8. Mr. Winrow
does not allege that he was housed in a cell with either of these inmates, and his
exposure to these inmates appears to baga limited to time spent in the dayroom.
SeeCompl. Aff. 7-10

SeeReport and Recommendation at p. 38.

12



finding by the Magistrate Judge. Because thaisteate Judge’s finding is not inconsistent,
Plaintiff's objection is rejected.

Objection Nine

Plaintiff contends the Magistrate Judge eiredismissing any clairalleging a violation of
his rights under the Fourteenth Amendment's Equal Protection Cla@ee Report and
Recommendation at p. 40. Plaintiff challengeis fimding as inconsistent with a previous
determination by the Magistrate Judge that “this claim can only be analyzed under the Eighth
Amendment.” SeeObjection at p. 7djiting Report and Recommendation at pp. 15-17).

As noted above, the Magistrate Judge determiinadPlaintiff was not a pretrial detainee,
but a convicted felon, during histéation at the PCPSC. Plaiftloes not challenge that finding.
Therefore, the Magistrate Judge properly constiRlaintiff's challenges to the conditions of his
confinement as arising under the Eighth Amendm8at Myersl51 F.3d at 132&ee alsdreport
and Recommendation at pp. 16-17. However, icdwsplaint, Plaintiff purported to bring claims
alleging violations of his due process and eguatection rights under the Fourteenth Amendment.

In moving for summary judgment, the Defendants did not address Plaintiff’'s Fourteenth Amendment
claims. The Magistrate Judge, thereforegperly addressed those claims under the Court’s
screening authoritySee28 U.S.C. 88 1915(e)(2)(B)(ii), 1915A(b)(1); 42 U.S.C. § 1997¢(c)(1).

Objection Ten

Plaintiff objects to the Magistrate Judge’s findings regarding his claims of deliberate
indifference to his serious medical needs. rRilifiis objection focuses on his alleged injury on
August 11, 2013, when he fell down #tairs after tripping over a watelg. Plaintiff contends he

injured his shoulder as a resultbé fall and needed immediate medical attention. Plaintiff objects

13



to the Magistrate Judge’s finding that Defemida Hisaw and Powell (both non-medical staff
members) did not act with deliberate indiface to Plaintiff’'s serious medical needs.

Plaintiff bases his objection oretiMagistrate Judge’s determination that the evidence failed
to demonstrate he was in nadd'urgent” care and that Defendants Hisaw and Powell acted with
deliberate indifference to his need for urgent c&eeObjection at p. 7. Platiff concedes in the
objection that he “did not complete his first request for medical attention until around nine hours
after he was injured” but contends the delagtisbuted to Defendant Powell who did not timely
bring him a medical request forrid. at pp. 7-8. He further does mefute that the medical request
form “did not mention or describe symptoms sugdye of a shoulder injufybut that fact does not
establish that he did not report the shouldpiry to Defendants Powell and Hisawd. at p. 8. In
addition he faults Defendants Powell and Mis®r not contacting the PCPSC medical unit
immediately after Plaintiff informed them ofshinjuries, but instead only providing him with a
medical request formid. at p. 9. Plaintiff concedes, however, that he was provided pain medication
and that a “a nurse evaluated plaintiff the next d&e&Objection at pp. 8, 9.

The Magistrate Judge thoroughly analyzed the record evidence and concluded that,
construing the evidence and reasonable inferendesdmawn therefrom itne light most favorable
to Plaintiff, he failed to establish the subjective component of an Eighth Amendment claim against
Defendants Powell and HisavwseeReport and Recommendation at pp. 42-50. The Magistrate
Judge therefore, further concluded thatfddelants were entitled to qualified immunity.
Specifically, the Magistrate Judge addressed gntarations of Defendants Powell and Hisaw that
demonstrate a lack of deliberate indifferenSeeReport and Recommendatiat p. 45. Plaintiff's

objection fails to identify any sufficient legal factual basis upon which to reject this conclusion.

14



The record belies Plaintiff's contention that Defemgalenied or delayed medical care in a manner
that would constitute deliberate indifference te $erious medical needs. The Court, therefore,
adopts the Magistrate Judge’s recommendation that Defendants Powell and Hisaw are entitled to
gualified immunity with respect to Plaintiff's Eighth Amendment claims against them.

Objection Eleven

Plaintiff next contends the Magistrate Juéged in finding Defendant Solis did not act with
deliberate indifference to Plaintiff's serious mediva¢ds. His claim against Defendant Solis arises
out of the August 11, 2013 incident in which Pldirdlleges he fell down the stairs and injured his
shoulder and knee. Plaintiff primarily contentteat because Defendant Solis provided pain
medication to Plaintiff, she knew that “a doctor’s care was more urgently needed” and, therefore,
she “recklessly disregarded such a neefigeObjection at p. 11. Plaintiff does not cite to any
specific evidence or otherwise discuss the cistamces related to Defendant Solis providing such
pain medication.

Plaintiff’'s conclusory assertions are insaiféint to establish the Magistrate Judge made
erroneous findings with respect to whether Defen8alis acted with deliberate indifference. The
Magistrate Judge found that Defendant Solis diddiveictly provide medical care to Plaintiff, but
acted as a gatekeeper and that Plaintiff presénteglvidence that Defendant Solis refused to fulfill
that role.” SeeReport and Recommendation at p. 65.

The Magistrate Judge fully addressed the evidence and concluded that “[t]he available
evidence is simply insufficient to establish that Defflent Solis — either dirdg or indirectly as a

supervisor —intentionally delayed Mr. Winrovelscess to a doctor oihatr care with the knowledge

15



that such a delay would pose a substantial ofskerious harm to Mr. Winrow.” Report and
Recommendation at p. 67.

Having reviewed the record, the Court fifélaintiff's objection, premised solely on the
allegation that Defendant Solis knew thatiRliff was being provided pain medication, is
insufficient to raise a colorable challenge te tagistrate Judge’s findings. As the Magistrate
Judge discussed, in many instances Plaintiff ceduested pain medication and did not accompany
that request with a request to see a doctor. At other times Plaintiff requested pain medication but
did not accompany that request with a descripioms physical symptoms. Moreover, Plaintiff's
request for pain medication was not constant, but intermittent. In addition, Defendant Solis
responded appropriately to Plaintiff's requestde a doctor, and Plaintiffas notified that he had
been placed on a list to see the dottdhe Magistrate Judge found that “[t]he available evidence
fails to support a reasonable inference that Defendant Solis knew that a doctor’s care was more
urgently needed and that she recklessly disregarded such a8eddeport and Recommendation
at p. 66. The Magistrate Judge further found the evidence demonstrated, at best, mere negligent
conduct by Defendant Solis and such negligewoeld be insufficient to support an Eighth

Amendment claim.See id at pp. 66-67. The Court adopts the Magistrate Judge’s findings and

*The Magistrate Judge further noted that the available evidence raised a “substantial
guestion” as to whether Mr. Winrow could establish the objective component of an Eighth
Amendment claim. See id, footnote 32. Plaintiff does notisa any objection regarding the
objective component and, therefore, the Court need not address that issue.

“While, as the Magistrate Judge found, it is updied that Plaintiff was never evaluated by
a doctor while incarcerated at the PCPS&&Report and Recommendation at p. 59, the evidence
in the record is insufficient to establish tlzetty delay in seeing a doctor while Plaintiff was at
PCPSC is due to the deliberate indifference debaant Solis. Nor does Plaintiff make such a
contention in his objection.

16



deems Plaintiff's objection, based solely on thegation that Defendant Solis knew Plaintiff had
requested pain medication, insufficient to alter the conclusion that Defendant Solis is entitled to
qualified immunity as to this claim.

Objection Twelve

Relying on the same arguments as raised vesipect to his “Objection Two,” Plaintiff
contends the Magistrate Judge erred in findiragrff failed to establish the subjective component
of an Eighth Amendment claim against Defendants Stell and Thompson. Plaintiff's objection is
wholly conclusory and appears misplaced to ther@he relies on arguments raised in Objection
Two.

As set forth, Objection Two addresses whelamtiff alleged facts sufficient to state an
official capacity claim against Defendants Stell and Thompson. But the Magistrate Judge also
addressed individual capacity claims alleédpy Plaintiff against these defendanteeReport and
Recommendation at pp. 68-71. Plaintiff has failed to develop the basis for any objection to the
Magistrate Judge’s findings with respect to the individual capacity claims brought against
Defendants Stell and Thompson and, thereforayaagd any such objection. Moreover, the Court
has reviewed the Magistrate Judge’s analyste@fndividual capacity claims against Defendants
Stell and Thompson and finds the Magistrate Judgesctly determined that Plaintiff has failed to
allege these Defendants personally participatedny alleged violation of Plaintiff’'s Eighth
Amendment rights arising out ofshinedical care at PCPSC. The Ggpilerefore, finds Plaintiff's

objection lacks merit.
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Objection Thirteen

Plaintiff next objects to the Magistrate Judgi@slings as to his claim that the PCPSC has
a policy pursuant to which medical services anly provided to inmates who can afford the
applicable fee. The Magistrate Judge made the following findings regarding this claim:

Mr. Winrow points only to the PCPSC’s Request for Medical Attention feem,

Compl. Aff. at 6, which advises inmates that they ‘will be charged $15.00 for each

doctor[’]s appointment,” among other fees for medical servess, e.g.Compl.

Exs. at 12 (capitalization altered). The form reflects no indication that payment or

establishment of the ability to pay is required in advance of medical ser@ees.

Compl. Exs. at 12. Mr. Winrow’s policydated allegations — that a policy exists to

provide services only to inmates who can afford the applicable fees and that, in

accordance with the policy, ‘he was takertb& medical list’ because he was unable

to pay the feesee Compl. Aff. at 6 — are wholly unsubstantiated and, thus,

insufficient to defeat a motion for summary judgment.
SeeReport and Recommendation at p. 72 (footnote and citation omitted).

In his objection, Plaintiff fails to identify a poy. Instead, he reiterates his contention that
because the form makes reference to a $15.00 te@grih itself is evidence of a policy to provide

care only to those inmates that could pay the Réaintiff further challenges Defendants’ evidence

that when Plaintiff submitted the Request for MadliiAttention form, he could not see the doctor

because the doctor was absent that day and that he would be rescheduled to see the doctor.

claims not until he made further inquiry abowd ftubmitted request did Defendants inform him that
another appointment with the doctor was being scleeduAccording to Plaintiff, therefore, “it can
be inferred that he was not seen by the doctor as scheduled becaui$tgoiald not pay the $15
fee.” SeeObjection at p. 12. The allegations set forth in Plaintiff's dljaclike those made in
his complaint, are wholly unsubstantiated and sip¢ige. The Court, therefore, adopts the findings

of the Magistrate Judge and concludes PHiihts failed to submit facts demonstrating the

He

existence of a policy or custom at PCPSC to provide medical services only to inmate who could pay
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for those services. Indeed, Plaintiff'snaidsion that he receidesome medical care.g, pain
medication) belies his allegations. Accordingly, Defendants are entitled to summary judgment as
to Plaintiff’s official capacity claims premised on any alleged unconstitutional policy.

Objection Fourteen

The Magistrate Judge determined that Plaintiff failed to establish an Eighth Amendment
claim against Defendant Solis for alleged denial of medical care related to “inflamed skin rashes.”
SeeReport and Recommendation at pp. 73-74. Spedi the Magistrate Judge found that “Mr.
Winrow presents no evidence that he ever redaty rashes to Defendadolis or the PCPSC’s
medical unit.” Seeid. at p. 73.

In his objection, Plaintiff does not refute tlaek of evidentiary support for his claim.
Instead, he relies on a grievanaddressed to Defendant Stelated August 15, 2013. He states
that “per the practice of the PCPSC, Defendant Solis was required to respond to the Grievance.”
SeeObjection at p. 13 (emphasis addedififig Defendant's Motion [Doc. No. 41] at p. 9).
Plaintiff's allegation that Defenaé Solis was required to respond to the grievance lacks sufficient
evidentiary support. Moreover, “a denial of a grievance, by itself without any connection to the
violation of constitutional rights alleged by plaffiitdoes not establish personal participation under
§ 1983.” Gallagher v. Sheltan587 F.3d 1063, 1069 (10th Cir.2009). Here, Plaintiff merely
contends Defendant Solis was reqdito respond to the grievancéle does not even allege that

Defendant Solis in fact denied his grievanaed(aherefore, actually saw the grievance). Under

*Defendant’s Motion provides as follows: “Per the practice of the PCPSC, a grievance or
request to staff is to be ansmed by the first level of staff that has information and can take
appropriate action in response to the request which most medical issues is generally Ms. Solis or one
of the nurses who has dealt with the inmate or is familiar with the recofse’ id at p. 9,
Statement of Facts,  38.
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these circumstances, the Court finds Plairgtifibjection lacks evidentiary support and fails to
demonstrate the Magistrate Judge made any evusniindings. The Court, therefore, adopts the
Magistrate Judge’s determination that Defendant Solis is entitled to qualified immunity as to this
individual-capacity claim alleging deliberate indifference to his serious medical needs.

Objection Fifteen

In his final objection, Plaintiff contendseiMagistrate Judge erred in granting summary
judgment. He states: “[a]ssuming, arguendo, (foppses of this objection only), that Plaintiff’s
factual allegations were not sufficient to preclude summary judgment, (an assumption not justified
by the authority above), there was finding by the magistrate thiiie plaintiff’'s claims could not
be possibly cured by the allegation of additional fac&eeObjection at p. 13He further states:
“[i]t is improper to dismiss a pro se complaint without such a findind.”

Plaintiff confuses the pleading requiremegaserning a motion to dismiss pursuant to Fed.
R. Civ. P. 12(b)(6) and the evidentiary support that must accompany a response to a motion for
summary judgment pursuant to Fed. R. Civbf. The Magistrate Judge properly construed
Defendants’ Motion as a motion for summary judgment and considered matters outside the
pleadings. Therefore, Plaintiff was requiredl&anonstrate facts genuinely disputed by “citing to
particular parts of material in the record.” Fed. R. Civ. P. 56(c)(1)(A). Indeed, as the Magistrate
Judge found, Plaintiff “filed additional evidenyamaterials in support of his claimsSeeReport
and Recommendation at p.clting Doc. Nos. 43-1, 43-2, 43-3 and 4R- And Plaintiff also filed
a supplemental brief with exhibit&ee id (citing Doc. No. 54 and exhibits, Doc. No. 54-1). Thus,
Plaintiff was given the opportunity to suppors hilaims with additional facts but failed to

adequately do so.
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Plaintiff alternatively contends that the Magate Judge stayed discovery in this case,
Order [Doc. No. 35], the stay was never lifted gijtlis inappropriate tagrant summary judgment
without adequate opportunity for discovengseeObjection at p. 13. The Magistrate Judge stayed
discovery in an Order dated April 8, 201@ne month later, on May 23, 2014, Defendants filed
their motion for summary judgment. Defenddatsr submitted a video as evidence in support of
their summary judgment motion and the Magistratelge granted Plaintiff leave to file a
supplemental respons&eeOrder [Doc. No. 46]. And a s remt, Plaintiff filed a supplemental
response. But Plaintiff did ntitereafter move for additional time to respond to the motion or move,
pursuant to Fed. R. Civ. P. 56(d), for relief on groumelsvas unable to “present facts essential to
justify” opposition to the motion for summary judgnt. In his objection, Plaintiff identifies no
impediment to making such a request to the Cawtrsimply contends because discovery had been
stayed, the entry of summary judgment is inappropriate.

The Magistrate Judge expressly addressed in the Report and Recommendation the stay of
discovery and the fact that “[ n]eitherrpahas moved for the stay to be liftedSeeReport and
Recommendation at p. 3. Plaintiff's other filingghirs action demonstrate his ability to seek relief
from the Court, including relief related to discovergtters, when necessary. His failure to offer any
explanation as to why he did not seek relief ftbmorder staying discowgror otherwise move for
relief pursuant to Rule56(d) renders his objection basefss Abdulhaseeb v. Calbgs60 F.3d
1301, 1310 (10th Cir. 2010) (addressing requirementpittaselitigants follow the procedures
governing Rule 56(d) motions and that “[a] pasteking to defer a ruling on summary judgment

under Rule 56[d] must file an affidavit [or dachtion] that explains why facts precluding summary
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judgment cannot be presented.”).Plaintiff has now waived any Rule 56(d) issueSee
Abdulhaseel600 F.3d at 1310 (prisoner waived Rule 56[d] issues where he failed to invoke the rule
before the magistrate judge, “instead filing his motion in the district court after the magistrate
judge’s report and recommendation was filed”).rbtaver, Plaintiff cannot invoke Rule 56(d) “by
simply stating that discovery is incomplete Imtist state with specificity how the additional
material will rebut the summary judgment motiond. at 1310. Accordingly, Plaintiff has failed
to demonstrate the Magistrate Judge erred in granting summary judgment in favor of the moving
defendants.
1. Conclusion

In sum, Plaintiff’'s objectiomloes not sufficiently challenge the legal or factual bases upon
which the findings and recommendations of the Miaigie Judge are made. Plaintiff has not met
his “heavy burden” to demonstrate a violation of his constitutional rights as he must to defeat
Defendants assertion of qualifiedmunity. And Plaintiff’s claimstherwise fail as fully addressed
above. Accordingly, upode novareview, the Court adopts tfiedings and recommendations of
the Magistrate Judge as though fully set forth herein.

IT IS THEREFORE ORDERED that the Rt and Recommendation [Doc. No. 65] is
ADOPTED in its entirety.

IT IS FURTHER ORDERED that the DefendanMotion [Doc. No. 41] construed as a
motion for summary judgment is GRANTED andf@sdants Stell, Thompson, Powell, Hisaw and

Solis are entitled to judgment as a matter of laweir lavor as to Plainffis individual and official

®In Abdulhaseelthe Court addressed Fed. R. Civa&(f), which has now been codified at
Fed. R. Civ. P. 56(d).
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capacity claims under 42 U.S.C. § 1983 for wiolas of Plaintiff's rights under the Eighth
Amendment.

IT IS FURTHER ORDERED that Plaintif’ claims against Defendants under 42 U.S.C.
§ 1983 for violations of Plaintiff's Fowrenth Amendment rights are DISMISSED WITHOUT
PREJUDICE to refiling pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii) and 8 1915A(b)(1) and 42 U.S.C.
8§ 1997e(c)(1) for failure to state a claim upon which relief may be granted.

IT IS FURTHER ORDERED that the Court diees to exercise supplemental jurisdiction
over any state law claims and those claaresDISMISSED WITHOUT PREJUDICE to refiling.

A separate judgment shall be entered accordingly.

IT IS SO ORDERED this f0day of June, 2015.

L0 bk

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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