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IN THE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

FLOW VALVE, LLC, an Oklahoma )
limited liability company, )
Plaintiff,

VS. Case No. CIV-13-1261-F

N s N N N

FORUM ENERGY TECHNOLOGIES, )
INC., a Delaware corporation, et al., )

)

Defendants. )

ORDER
Defendant Buddy Wood'’s motion to dismmaintiff Flow Valve, LLC’s First
Amended Complaint under Rule b2(6), Fed. R. Civ. P., isefore the court. Doc.
no. 54. The First Amended Complaint, dao. 36 (the compiat), alleges patent
infringement (count one), and violation Oklahoma’s Uniformlrade Secrets Act
(count two). Mr. Wood is named asdafendant on both clais, and his motion
challenges both claims. The briefing is complete.
Standards
The inquiry under Rule 12(b)(6) is wihet the complaint contains enough facts
to state a claim for relief that is plausin its face. Ridge &ed Hawk, L.L.C. v.
Schneider 493 F.3d 1174, 1177 (4CCir., 2007), quoting Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 547 (2007). To survivewtion to dismiss, a plaintiff must

nudge his claims across the line from conceivable to plausillle. The mere

metaphysical possibility that some plaintfiuld prove some set of facts in support
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of the pleaded claims is insufficient; etlitomplaint must give the court reason to
believe that this plaintiff has a reasorelikelihood of mustering factual support for

these claims._Ridge at Red Hgwi®3 F.3d at 1177. In conducting its review, the

court assumes the truth of the plaintiffell-pleaded factual allegations and views
them in the light most favable to the plaintiff.Id. Pleadings thadre no more than
legal conclusions are not entdléo the assumption of titut while legal conclusions
can provide the framework of a complaithey must be supported by factual
allegations, Ashcroftv. Igbgh56 U.S.662, 664 (2009). When there are well-pleaded

factual allegations, a court should assunedr theracity and then determine whether

they plausibly give rise to an entitlement to relikd.

Flow Valve’s response to the motion tgiss includes an affidavit. Doc. no.
56-1. However, in considering this 12(®) motion, the courdoes not rely on any
matters extraneous to the complaifee, Christensen v. Big Horn County Board of
County Commissioney874 Fed. Appx. 821 (10th C2010) (fact that court received

outside materials does not convert 12(b)(6) motion to summary judgment motion,
unless the district court relied on this madem rendering its decision). The court
declines to convert the motion to one sommary judgment. Accordingly, matters
outside the pleadings, such as the affidavit, have not beenlemtsin evaluating
dismissal.

Misappropriation of Trade Secrets Claim

Mr. Wood'’s first argument is that ¢htrade secret misappropriation claim
alleged against him fails because it is tibared on its face under a three-year statute
of limitations. Mr. Wood relies on the follng allegations. The complaint alleges

that Mr. Wood “absconded with” physical manifestations of plaintiff's protected trade
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secrets; that Mr. Wood left his businessaciation with plaintiff Flow Valve the fall

of 2008; that Mr. Wood disclosed plaintifteade secret inforation to plaintiff’s
detriment “in order to enhance Wood’'s compensation in FET’s [Forum Energy
Technologies, Inc.’s] purchase of WFP [Wood Flowline Products, LLC]”; and that
the referenced purchase of WFP occurrdegbruary of 2011. Mr. Wood argues that
he was added as a defendarthie action in April of 2014, which is more than three
years after he allegedly abscodddth the trade secrets,gaumably when he left his
business association with plaintiff Flow Ma in 2008, and which is also more than
three years after he allegedly disclbsaisappropriated trade secrets in 2001 in
conjunction with FET’s purchase of WFP.

Title 78 O.S. 2011 § 91 provides thatrfAction for misappropriation must be
brought within three (3) years after the misappropriation is discovered or by the
exercise of reasonable diligence should Hzeen discovered.” The complaint states
nothing about when the misappropriationswhscovered by plaintiff Flow Valve.
Accordingly, contrary to Mr. Wood’s coention, the complaint is not time-barred on
its face.

Mr. Wood further argues that to avoid dismissal plaintiff Flow Valve must
plead facts showing when it discovered #illeged misapproptian, and must also
plead facts showing that it exercised orale diligence in making that discovery.
The argued-for standard walutequire Flow Valve to ditipate and negate the

affirmative defense of limitations. As statedbB Wright & Miller, Federal Practice

and Procedure: Civil 3§1357 at n.68, a court may,its discretion, decide that a

motion for summary judgment is a more agprate procedural device than a motion



to dismiss for dealing with an affirmagvdefense. That is the case here, where
evidence will benefit the court in determining whether the claim is time-barred.

Based on the foregoing, the court rejects Mr. Wood’s argument that the trade
secret misappropriation claim should be dismissed based on limitations.

Mr. Wood next argues that the complaint fails to allege a plausible claim of
trade secret misappropriate for various reasons including but not limited to: failure
to adequately describe the nature of ttagle secrets; failure to plausibly allege
circumstances showing the trade secret® li@een subject to reasonable efforts to
maintain their secrecy; failure to adequyatxplain the policies referred to in the
complaint as “policies regarding the secrefyPlaintiff’'s protected trade secrets”;
failure to allege facts supporting the redat elements of misappropriation under the
statute, such as acquiring knowledgetled trade secret by improper means, and
knowledge at the time of the disclosurause that the knowledg# the trade secret
was acquired under circumstances giving risedaty to maintain its secrecy; failure
to identify circumstances which would haseated a duty on the part of Mr. Wood
to maintain the secrecy of the allegedd& secrets; and failure to adequately
differentiate among the defendants witlspect to the trade secret claims.(
engaging in “group pleading”).

Despite these various arguments which wW@ppear to assert that a relatively
detailed complaint is necessary, Mr. Wood®uing brief states as follows: “In order
to state a plausible claim for relief undee thniform Trade Secrets Act, Flow Valve
must adequately plead that (1) it has agutable trade secret and (2) that the trade
secret has been appropriated.” Doc.5%.p. 6, citing All Business Solutions, Inc.

v. NationsLine, InG.629 F. Supp. 2d 553, 558 (W.D. Va. 2009) (explaining that to
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state a claim under the Virginia Uniformabe Secrets Act, plaintiff must allege
sufficient facts to establish these elements).

The complaint meets these requirements, argued for by Mr. Wood. As to the
first prong of the test, the complaint gés that Mr. Wood wsaaware of the ‘213
patent technology, and was aware of Fiéalve’s use of the ‘213 patent technology
as Flow Valve’s protected trade secretsile the defendants enjoyed contractual
relations with plaintiff Flow Valve. Do no. 36, § 16. Immediately after this
allegation, 1 17 of the complaint alleges that the now former business associates of
plaintiff, “including Defendant Wood,” absconded with physical manifestations of
plaintiff's trade secrets, including specdtions, and samplesAs to the second
prong, the complaint gives at least some $msmf the alleged misappropriation. For
example, plaintiff alleges that the formmrsiness associates of plaintiff “including
Defendant Wood, disclosed the misappraied trade secrets to at least Shaw
Machine and Gonzales Machining for the purpose of manufacturing parts for
Defendant FET in direct competition against Plaintififd:, 9 18.

The court has reviewed aif the arguments for dismissal stated in this portion
of Mr. Wood’s brief. Having done so, it finds none of them persuasive. It is not
necessary to separately diss each of these rejected@anents. However, the court
separately addresses Mr. Wood’'s argaimthat the misappropriation claim is
insufficient because it engages in “group plegd (It does so because that argument
comes up again in the context of the motmdismiss the patent infringement claim.)
In this case, the alleged relationship among the defendants makes it understandable
that claims would be linked by common allegations. The complaint makes specific

references to conduct by Mr. Wood. Atite claims involved in this action are
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relatively straightforward, involving only the defendants. In these circumstances,
the purported “group pleading” is not a deficiency with respect to the
misappropriation claim.

The misappropriation claim will not be dismissed.

Patent Infringement Claim

Mr. Wood argues that the patent infringement claim fails to satisfy the pleading
requirements of Forr8, found in the Appendix of Forms to the Federal Rules of
Civil Procedure. Form 18 provide the pleading standard. K-Tech
Telecommunications, Inc. ¥ime Warner Cable, Inc/14 F.3d 1277, 1284 (Fed. Cir.
2013), citing_Superior Industries, LLEZ Thor Global Enterprises Ltd700 F.3d
1287, 1295 (Fed. Cir. 2012). In a case invodva direct patent infringement claim,

the Federal Circuit has stated that Formreluires the following: (1) an allegation

of jurisdiction; (2) a statement that thaiptiff owns the paten (3) a statement that
defendant has been infringing the pateytmaking, selling, and using the device
embodying the patent; (4) a statement thapthintiff has given the defendant notice
of its infringement; and (5) a demanda &n injunction and damages. K-Tecdi4
F.3d at 1283. Mr. Wood argues that thenptaint fails to ieéntify the alleged
infringing device as required by the third prarighe test. Mr. Wood also argues that
the complaint fails to glad notice under 35 U.S.C. § 287 as required by the fourth
prong of the test.

As for identification of the alleged infrging device, a plaintiff is not required
to point to the specific device or productialhallegedly infringes plaintiff's patent.
Id. at 1286. This is especially true when the operation of the allegedly infringing

systems (or device) is not ascertainable without discoveky A defendant cannot
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shield itself from a complaint for directfimgement by operating in such secrecy that
the filing of a complaint itself is impossibldd. Moreover, the touchstones of an
appropriate analysis under Form 18 aotice and facial plausibilityd. While these
requirements serve as a bar against frivolous pleading, it is not an extraordinarily high
bar. Id. The adequacy of the facts plegdeds on the breadth and complexity of
both the asserted patent and the accusadblipt or system, and on the nature of the
defendant’s business activitiekl. The required level of d&il of the description is
dictated by the facts and circumstanceshef action; identification of a general
category of products as well sgecific features is suffient to satisfy Form 18ld.

at 1286-87, citations omitted.

The complaint alleges that the ‘213 patent “relates to technology used by
Plaintiff to secure and hold pieces of beiiiting, while the pieces are machined. The
pieces thus manufactured by this technology are ultimately assembled into finished
products and are sold for use in ihieand gas well completion and production
business.” Doc. no. 36, 1 12. The cdant alleges that Mr. Wood was aware of
plaintiff's use of the ‘213 pate technology as trade secrat$, at { 16; that Mr.
Wood “absconded with physical manifestations of Plaintiff's protected trade secrets,
including specifications and samples.id’at § 17; and that Mr. Wood infringed the
‘213 patent “by making the patented imien several times and then using that
patented invention to manufacture products.ld’ at § 21. Accordingly, plaintiff
Flow Valve has alleged that its inventioraigevice to secure and hold pieces of bent
tubing while the pieces of tubing are hgimachined; that pieces thus manufactured
are assembled into finished products golduse in the oil and gas well completion

and production business; and that Mr. wood infringed thenpdy making the
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patented invention and ugirthat patented invention to manufacture products. In
addition, plaintiff Flow Valve argues th@tcannot be more specific at this stage,
without full access to defendants’ devices. The allegations provide sufficient
identification of the alleged infringing device.

Mr. Wood'’s other form-based argument (tberth prong of the test) is that the
complaint does not satisfy the marking and notice requirements of Form 18. This
requirement is derived from 35 U.S.&287, entitled “Limitation on damages and
other remedies; marking and noticeSubsection (a) of § 287 provides that
“Patentees, and persons making, offgrifor sale, or selling ... any patented
article...may give notice to the public thi#ie same is patented, either by fixing
thereon the word ‘patent’ ¢tine abbreviation ‘pat.’...” Section 287(a) further provides
that “In the event of failure so to marto damages shall beaovered by the patentee
in any action for infringement, except on proledt the infringer was notified of the
infringement and continued to infringeetieafter, in which event damages may be
recovered only for infringement occurring afseich notice. Filing of an action for
infringement shall constituteuch notice.” Thus, whetbéere has been a failure to
mark, 8§ 287(a) limits damages for infringement to damages after notice of the
infringement, and further provides thlling an action for infringement shall
constitute such notice.

This action seeks not only damages, but an injunction as well. Accordingly,
even if a failure to mark under § 287(a) mdes to limit damaggsn issue the court
does not reach), that finding would nosué in dismissal of the entire patent
infringement claim. As for notice oféhnfringement, 8§ 287(a) provides that where

a device has not been marked, damagesat recoverable prior to the giving of
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notice of the infringement, and that the filing of an action constitutes notice. An
action has been filed against Mr. Woodus, even if notice of infringement was not
given earlier (an issue the court does maich), such a fact, if proven, would not
require dismissal of the entire patent infringement claim.

The patent infringement claim against Mr. Wood will not be dismissed for
failure to comply with requirements of Form 18.

Mr. Wood next argues that the pateritingement claim should be dismissed
because it fails to provide Mr. Wood with agete notice of the nature of this claim

under the requirements of Igkehd_Twombly

In this portion of his moving brief, Mr. Wood argues that the complaint invokes
“group pleading” because it does not settfovhich defendantsere allegedly doing
what. As previously stated, the maplaint alleges a relationship among the
defendants; describes condo€tMr. Wood, in particular and this action alleges
claims which are relatively straightforvcaand which are asserted against three
defendants. In these circumstancesotigr pleading” does not require dismissal of
the patent claim.

Mr. Wood also argues that the complaint fails to adequately allege how the ‘213
patent is being infringed. Among other things, Mr. Wood complains that the
complaint alleges defendants infringed tlagent “both literallyand by the doctrine
of equivalents.” He complains that usetbhé word “both” in this allegation (as
opposed to “either or,” or “and/or,” wéh Mr. Wood contendsvould have been
preferable) is confusing andilfato give adequate notice of the nature of the patent

infringement claim. Litigants are not hetwthe standards of The Elements of Style

Regardless, “both” means “both,” anetterm is not unnecessarily confusing.
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Mr. Wood also complains that the complaint fails to indicate when the
defendants allegedly infringed the ‘213tgrat. Mr. Wood argues that the patent
infringement claim is not plaible because dates alleged in the complaint show that
the patent did not issue until July 10, 2012, doc. no. 36, fHi2h was after Mr.
Wood allegedly left his assation with Flow Valve. Irsupport of the argument that
this sequence of events requires dssal, Mr. Wood cites Welker Bearing Co. v.
PHD, Inc, 550 F.3d 1090, 1095 (Fed. Cir. 2008), for the proposition that “The

patentee may of course obtain damagesfonbcts of infringement after the issuance

of the patent.” Domao. 59, p. 8. Welkerlates to damages and makes the statement
guoted by Mr. Wood at the sumrggudgment stage. Welkeloes not stand for the
proposition that a patent infringement atawhich seeks both junctive relief and
damages should be dismissed if the pleadiengsal that the patentissued after certain
conduct by the plaintiff. Moreover, theroplaint alleges that Mr. Wood was aware
of the pending patent application, and thatinected activity whih led to the alleged
infringement. Doc. no. 36, 1 16, 23.these circumstances, it would be premature
to dismiss the patent infringement clainséd on the alleged fact that Mr. Wood left
his association with plaintiff Flow Vaévprior to the date the patent issued.

Mr. Wood also arges that facts are not alleged to support a claim of willful
infringement, citing In re Seagate Technology, .87 F.3d 1360, 1371 (Fed. Cir.

2007)._Seagatdiscusses proof of willfulness inglztontext of a dispute regarding the
proper scope of discovenyd. at 1371._Seagathd not involve the sufficiency of
pleadings. Regardless, willfulness (lika@tsubjects which Mr. Wood complains are
not addressed in the complairg)nore appropriately detemed at a later stage, with

the benefit of a more fully developed record.
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Whether or not specifically addressedhis order, the court has considered,
and has rejected, all of Mr. Wood’s arguments for dismissal of the patent claim.
Ruling
After careful consideration, the motion to dismisBENIED.
Dated this 18 day of July, 2014.

P Doiit

STEPHEN P. FRIOT
UNITED STATES DISTRICT JUDGE
13-1261p009.rev.wpd
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