Pappalardo v. The Geo Group Inc Doc. 49

INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

JOSEPH PAPPALARDO, )
Plaintiff, ;

VS. ; Case No. CIV-14-177-R
THE GEO GROUP, INC,, ;
Defendant. g
ORDER

Before the Court is Defendant The GEDoup, Inc.’s Motion to Dismiss. Doc.
No. 6. This motion was filed while this s® was pending before the United States
District Court for the Southern District ofdflda. After this case was transferred to this
Court pursuant to 28 U.S.C. 8§ 1404(a), Defendant requesded to file a supplement to
its Motion to Dismiss, and éhCourt granted this request. The parties have now fully
briefed both the original motion, as wels Defendant’s supplement. For the following
reasons, Defendant’s motion is GRANTEIDd Plaintiff's case is DISMISSED.

Background

According to Plaintiff, te following scenario occurred: In December 2010,
Plaintiff Joseph Pappalardo begasing a telephone datingréee, MegaMates, in order
to find a homosexual male friend. At thisne, Plaintiff believed that his mother and
sister were unaware that he was homosexual. Through MegaMates, Plaintiff had

conversations with several people thated false names. And during these phone
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conversations, Plaintiff revealed to these pedpat his family wa unaware of his sexual
orientation.

In February 2011, one of Plaintiffsonnections through MegaMates requested
that Plaintiff send him money due to finanamdeds. At this request, Plaintiff sent the
requested money through the use of a “Gi@eti card. Subsequently, this same stranger
requested that Plaintiff send more money, Blatintiff refused. Uporthis refusal, the
stranger told Plaintiff that ihe did not receive the moneye would inform Plaintiff's
family of Plaintiff's sexual aentation. At this threa®laintiff sent more funds.

Over the next several months, thisneastranger, along with others, induced
Plaintiff to send them approximately $70000 They accomplished this by threats of
exposing Plaintiff's sexual @mtation to his family, threats of physically beating
Plaintiff, including killing him, and threat towards Plaintifs family, including
kidnapping his two nieces. Plaintiff sentighexorbitant amount of money primarily
through the use of “Green Dot” cards, aheé funds came from several of Plaintiff's
financial accounts.

Although he did not know it at the tim&éhe strangers that extorted Plaintiff’s
funds were all inmates in a prison that Defent The GEO Group, Inc. runs in Lawton,
Oklahoma, pursuant to a contract it hagvhe state government. Oklahoma Department
of Corrections regulations do not pernmimates to possess cell phones, and it is
Defendant’s employees’ responsibility to ensure that cell phones are not brought into the
Lawton prison facility. Yet the inmates thatere in contact with Plaintiff through
MegaMates were able to do so using pregaill phones in violation of Oklahoma law.
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Because of this, Plaifiti a citizen of Connecticutsued Defendant, a Florida
corporation, for both negligence and aidingl abetting the prisoners’ actions. Plaintiff
originally filed suit in the West Palm Bea€hvision of the United States District Court
for the Southern District of Florida. #hough venue was appropriate in Florida,
Plaintiff's case was transfeddo this Court pursuant to 28S.C. § 1404(a). Now before
the Court are Defendant’s Motion to Dismiss and Defendant’s suppteimthis motion.

Standard of Review

To survive a motion to disss, a complaint must allegefficient facts “to state a
claim to relief that is plausible on its facé&%hcroft v. Igbgl 556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twomby550 U.S. 544, 570 (2007(internal quotation marks
omitted). To state a plausible claim, the pldi bears the burden of framing a complaint
containing enough factual matter, which wheketaas true, suggests that he or she is
entitled to relief.Robbins v. Oklahoma&19 F.3d 1242, 1247 @ih Cir. 2008) (quoting
Twombly 550 U.S. at 556). In othevords, on motion to dismiss, the Court is to decide
“whether the complaint suffici¢ly alleges facts supportindl éhe elements necessary to
establish an entitlement to reliefder the legal theory proposed.ane v. Simon495
F.3d 1182, 1186 (16tCir. 2007) (quoting-orest Guardians v. Forsgred78 F.3d 1149,
1160 (10th Cir. 2007)) (interhguotation marks omitted). “Fal allegations must be
enough to raise a right to rdliabove the speculative levelTwombly 550 U.S. at 555
(citation omitted). And all well-pleaded factualegations must be accepted as tiDi.

v. City of Edmon@d155 F.3d 1193, 1201 (10th Cir. 1998itation omitted). Furthermore,



those allegations, andl aeasonable inferences therefrom, must be construed in the light
most favorable to the non-moving pardiy. at 1203 (citation omitted).
Application

It is well established that “where a eas transferred from one forum to another
under 28 U.S.C. 8§ 1404(a), as here, thentridwesferee court must follow the choice of
law rules of the transferor courtTrierweiler v. Croxton& Trench Hdding Corp, 90
F.3d 1523, 1532 (10th Cir. 1996) (citidan Dusen v. Barragk376 U.S. 612, 635-37
(1964)). Therefore, the Court begins by uskigrida’s choice of law rules in order to
determine which state’s laws should apply to this case.

1. Choice of L aw

“In tort cases, Florida applies the ‘significant relationship’ test delineated in § 145
of the Restatement (Secgmaf Conflict of Laws.”Pycsa Panama, S.A. v. Tensar Earth
Techs., InG.625 F.Supp.2d 1198, 1218 (S.D. R2A08) (citation omittd). That is, under
Florida law, “in tort actions involving morénan one state, alubstantive issues should
be determined in accordanedgth the law of the state having the most ‘significant
relationship’ to the occurrence and partieédéerkle v. Robinsan737 So.2d 540, 542 (Fla.
1999) (citingBishop v. Fla. Specialty Paint C&89 So.2d 999, 11 (Fla. 1980)).

Analysis under Florida’s significant rélanship test first requires the Court to
identify the particular sovereigribat have an interest ipjlying their laws to the case.
Pycsa Panamab25 F.Supp.2d at 1218 (citation omiftedext, if a “true conflict” exists,
the Court must conduct a comprehensive conflict-of-law anallsisat 1219 (citation
omitted). A “true conflict” is a situation wher‘two or more states have a legitimate
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interest in a particular set of facts in litigatiand the laws of those states differ or would
produce a different resultldd. (quotation omitted) (internguotation marks omitted). If a
“true conflict” exists in the case, thenetiCourt must conduct “a two-pronged inquiry
directed towards review of the factors listadg§ 145 and 6 of #hRestatement (Second)
of Conflict of Laws.”ld. (citation omitted).

Under 8§ 145, contacts to be consideredpplying the choice dhw principles of
8 6 include: “(a) the place wreetthe injury occurred, (Idhe place where the conduct
causing the injury occurred(c) the domicile, resiadee, nationality, place of
incorporation and place of hbusss of the parties, dn(d) the place where the
relationship, if any, betwedhe parties is centered.” Anohder § 6, the competing policy
considerations include:

(a) the needs of the interstate antkiinational systems, (b) the relevant

policies of the forum, (c) the relevamblicies of other interested states and

the relative interests of those stateshe determination of the particular

issue, (d) the protection of justifleexpectations, (e) the basic policies

underlying the particular field ofaw, (f) certainty, predictability and

uniformity of result, and (g) ease iretdetermination and application of the
law to be applied.

In applying this test, the Court is not $amply look for the sovereign with the
most contacts, but instead the Court is ol fihe sovereign that has the most significant
contactsPycsa Panamas25 F.Supp.2d a2l9 (citation omitted)While the state where
the injury occurreds the decisive consideration ina@sing which state’s laws apply in
many situations, “it is equally true thahé& state where the imy occurred may have

little actual significance for the cause of acti@nd that ‘[o]ther factors may combine to



outweigh the place of injury as controlling consideration.”ld. at 1219-20 (quoting
Bishop 389 So.2d at 1001).

To begin, three differenstates have an interest in this dispute: Oklahoma,
Connecticut, and Florida. Additionally, a “trewenflict” exists in this case—Defendant
asserts it is entitled to heightened pratect under the Oklahom&overnmental Tort
Claims Act, while no such ptection would exist under thewa of either Connecticut or
Florida.

In terms of the three sovereigns’ interaatthis dispute, Connecticut possesses an
interest because it is the place where therynallegedly occurredPlaintiff resides in
Connecticut and allegedly depleted his sgsi there at the thaes of the Oklahoma
inmates. It is undisputed that Connecticus laa interest in protecting its citizens from
tortious conduct. Moreover, Florida has anregt in this dispute because it is the place
where Defendant is incorporated and has its principal place of business. Florida no doubt
has an interest in determining whether gpooation organized undés laws should be
liable for its employees’ actions a given situation.

Notwithstanding that Connectit and Florida both have an interest in this case,
Oklahoma has a much more significant relatmmgo the dispute. Oklahoma is the place
where Plaintiff alleges the condt causing the injury occurréddccording to Plaintiff's

Complaint, several inmates #en Oklahoma prison were labto possess and use cell

! Plaintiff argues in his initial response brief that it cannot yet be determined where Defendant’s alleged negligence
occurred, but this directly contradicts Plaintiff's atiseis in his Complaint that the inmates in the Lawton,
Oklahoma prison facility that called him on illegal cell phodisso “within the view and/or hearing of GEO staff
members.” Doc. No. 1, at @his is the entire basis for Plaintiff's claim in this case, ankif argues that
Defendant’'s employees owed certdutties to the public, but breached thahities by allowing inmates access to

and the use of illegal cell phones while in the Lawton prfaeitity. Thus, it is quite clear that any unlawful conduct
occurred in Oklahoma.



phones while in prison, in violation of Oklama law, and these inmates were capable of
doing so while certain of @&homa’s residents—Defendam#mployees—stood idly by
and allowed it to happen. It cannot be digduthat Oklahoma has a strong interest in
punishing its residents for their tortiousntluct. Furthermore, Oklahoma has a strong
interest in ensuring that ifgison facilities are beg operated in accordance with its laws
and regulations. This is especially true whaehere, the prison facility is being run by a
private corporation pursuant to antract it has with the state.

Therefore, the Court finds that this tise type of situation where many factors
combine to outweigh the gte of injury as a controllin consideration, rendering
Oklahoma law applicable to thzmse. In fact, Oklahoma’s imésst in this dispute is so
strong that Judge Ryskamphavtransferred this case this Court from the Southern
District of Florida, even felt the need to mtien in his show cause order that “Oklahoma
law governs Plaintiff's negligence claimnder Florida’s conflict-of-laws analysis”
because the case involves Oklahoma ctoes facilities, Oklahoma inmates, and
Oklahoma residents. Doc. No. 24, at 2 n.1.

2. Oklahoma Governmental Tort Claims Act

Having determined that Okiama law applies to thisase, the Court turns to
Defendant’s argument that the Oklahoma Goreental Tort Claims Act (OGTCA) bars
this suit. Concerning this, Defendant argtiest the OGTCA is atatute of limitations
under Oklahoma law, which applies in this chseause statutes lohitations are subject
to Florida’'s “significant r&ationship” test, and Oklahamn has the most significant
relationship to this litigation. By contrastaititiff argues that the OGTCA is procedural,
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meaning it is inapplicable ithis case because proceduratters are governed by Florida
law under Florida’s choice of law rules.

Contrary to both parties’ argumenthie OGTCA is a jurisdictional limitation
period, as opposed to a statute of limitatiohgurisdictional limitaton period is defined
under Oklahoma law as “a pres@thtime period that is so egfically attahed to the
subject of the claim that it must benstrued as an element of the clair8isk v. J.B.
Hunt Transp., InG.81 P.3d 55, 62 & n.1 (Okla. 200@oudreau, J., and Summers, J.,
concurring in part andissenting in part) (citin@€ruse v. Bd. of Cnty. Comm’rs of Atoka
Cnty, 910 P.2d 998, 1004 n.3@kla. 1995)). Therefore, the Court finds that the OGTCA
is part of Oklahoma’'substantive tort lawSee Panichas v. Bullocko. CIV-12-1222-
W, 2014 WL 584751, at *6 (VID. Okla. Feb. 12, 2014eferring to the OGTCA as
being part of Oklahoma’s substantive lawndAas the Court has previously found that
Oklahoma’s substantive law ap@ieo this case, it follows #t the OGTCA is applicable
to this case.

Under Okla. Stat. tit57, 8 566.4(B)(2):

No tort action or civil claim may biled against any employee, agent, or

servant of the state, the DepartmenftCorrections, private correctional

company, or any county jail or argity jail alleging acts related to the

duties of the employee, agent or servantjl all of the notice provisions of

the Governmental Tort Claims Act\ebeen fully complied with by the

claimant. This requirement shall apptyany claim against an employee of

the state, the Department of Correctioos any county jail or city jail in

either their official oindividual capacity, and tany claim against a private

correctional contractor ants employees for actions taken pursuant to or in
connection with a governmental contract.



This provision makes the OGTCA's notice raganents applicable to any suit against a
private correctional company for its actions taken in connection with a governmental
contract. Smith v. Avalon Corr. Servs., IndNo. 13-CV-0676-CVE-TLW, 2014 WL
693445, at *3 (N.D. Okla. Feb. 21, 9. Accordingly, the OGTCA’s notice
requirements are applicable to the presentsuit.

Okla. Stat. tit. 51, § 156(B)rovides that notice of a claim against the state or a
political subdivision must be gsented “within one (1) year tiie date the loss occurs.”
And if notice is not presentedlithin one year after the loggcurs, the claim is forever
barred.ld. Plaintiff argues that this notice requiment cannot apply irthis situation,
because the statute does not ptewvhere notice is to be givevhen the plaintiff's claim
is against a private correctidr@mpany. Regarding this, tiséatute specifies in § 156(C)
and (D) where notice is to be given depegdipon whether the claim is against the state
or its political subdivision. However, neithéstate” nor “political subdivision,” as
defined in 8 152, includes a private correcticmmpany. Therefore, Plaintiff argues that
he was not required to give notice under5® Whatsoever. This cannot be true, though,
because as the Court previgu®und, Okla. Stat. tit. 58 566.4(B)(2) makes the notice
requirements of the OGTCA apgdible to Plaintiff's claim.

Alternatively, Plaintiff argues that to tlextent he was required to comply with the

notice requirement in 8 156, he met the regment through histerney’s letter to

2 Contrary to what Plaintiff contends, the OGTCA’s notiequirements are applicable to a suit against a private
correctional company whethéne plaintiff is a prisoer or a private citizenSee Smith2014 WL 693445, at *3
(applying 8§ 566.4(B)(2) to a suit brought by a private citizen). And further, the applicability of the OGTCA’s notice
requirements is not limited to aati® originally filed in OklahomaSee Panichas2014 WL 584751, at *2-6
(applying the notice requirements to a suit originéilgd in California but transferred to Oklahoma).



Defendant, dated July 3, 2013, which mhed Defendant of the impending suit and
asked whether a resolution was possible prior to the case being filed. Even assuming
Plaintiff was only required to give notice s claim to Defendant under 8§ 156, though,
the Court finds that this notice was untimetgeaning Plaintiff's suit is barred by the
OGTCA. The notice requirement in § 156 stated notice must bpresented within one
year of the date the loss ocsuPlaintiff's Complaint indiates that his losses occurred
over a period between Febru€2911 and November 201Thus, Plaintiff was required
to give notice of his claim by November 2012fla latest. Plaintiff's attorney’s letter to
Defendant concerning the impaing litigation is dated Jul\3, 2013—approximately
eight months too late. As a result, Rt#f's suit is barrel by the OGTCA.

Plaintiff argues that eveifi the notice requirement i8 156 applies to this case,
and even if he failed to corypwith this notice requirenrg, the Court should toll the
one-year window he had to effect noticedar § 156. Plaintiff argues that tolling is
appropriate because hmuld not havehad actual or consictive knowledge of the
OGTCA'’s application to thigase, meaning the discoveryjerwecognizedby Oklahoma
courts should apply to toll his one-year wimddut the discovery rule to which Plaintiff
alludes only applies to toll the one-year pdrunder the OGTCA isituations where the
government has “actively concealed fadiving rise to a plaintiff's claim.Woods v.
Prestwick House, Inc247 P.3d 1183, 1190 (Okla. 2011) (citiicce v. Pennington,
M.D., 30 P.3d 1164 (Okla. CiVApp. 2001)). Here, no allegans exist to support that
Defendant did anything—mbcless actively concealed any of the facts upon which
Plaintiff's claim is based—to prevent Plaiftirom discovering the facts giving rise to
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his claim. Additionally, in ordefor the discovery rule to appin this situation, Plaintiff
“must not only show that he did not know facbnstituting a cause of action, but that he
exercised reasonable diligenteascertain such factsFunnel v. Jones737 P.2d 105,
107 (Okla. 1985) (quotation omitted). Plafih has simply not asserted anything
indicating to the Court that he exercisedsenable diligence in easrtaining the factual
basis for his claim. Therefore, the Court coes that the discoverule should not toll
the one-year notice period undee t@GTCA in this situation.

The overarching theme todhtiff's brief is the lack of fairness associated with
applying the OGTCA to bar his suit, but thésunavailing. It is well known that under
Oklahoma law, the OGTCA “is éhexclusive remedy for an injured plaintiff to recover
against a governmental entity in tortuffy’s, Inc. v. City of Okla. Ciy212 P.3d 1158,
1163 (Okla. 2009) (citationsmitted). The Oklahoma legistae adopted the doctrine of
sovereign immunity in the OCA, and the state has only wed this immunity to the
extent and in the manngrovided by the OGTCASeeOkla. Stat. tit. 51, § 152.1.
Consequently, the state has determined that its waiveowadreign immunity will not
extend to those suits where thaiptiff has failed to comply ith any of the provisions of
the OGTCA, including its notice requirementsaiRtiff would have had to deal with this
fact even had his suitmeined in the Southemistrict of Florida.SeeDoc. No. 24, at 2
n.1 (noting that Oklahoma law applies to Plaintiff's case under Florida’s choice of law
rules). Plaintiff failed to caply with the notie requirements of the OGTCA, and thus

the state’s decision not to waive soveneigimunity in thissituation controls.
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Conclusion
For the foregoing reasons, Defendar¥stion to Dismissis GRANTED. As
Plaintiff's case is barred bthe OGTCA, the Court will ngbass on the remaining issues
in the parties’ briefs. Plaintiff's case is DISMISSED.

IT IS SO ORDERED this*iday of July, 2014.

" Ll o Jpaae s

DAVID L. RUSSELL
UNITED STATES DISTRICT JUDGE

% Because of this, Plaintiff'Motion to Compel, Doc. N&27, is DENIED AS MOOT.
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