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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

SHARI PAYNE, )
)
Plaintiff, )
)
VS. ) Case No. CIV-14-362-M
)
GRANT COUNTY, OKLAHOMA, )
a political subdivision which is sued )
in the name of the Board of County )
Commissioners for Grant County, )
Oklahoma, et al., )
)
Defendants. )
ORDER

This case is scheduled for trial on the Court’s September 2015 trial docket.

Before the Court is defendant Grandudty, Oklahoma’s (“Grant County”) Motion for
Summary Judgment, filed April 10, 2015. On M 2015, plaintiff filed her response. On June
5, 2015, Grant County filed its reply, and on J&y2015, plaintiff filed her surreply. Based upon
the parties’ submissions, the Court makes its determination.

I. Introduction

In January of 2006, plaintiff Shari Payne, a féanwaho is over forty years old, was hired as
a dispatcher/jailer at the Grant County Shesifdffice. In 2013, Scott Sterling, who had worked
as a Deputy Sheriff, became the Sheriff obi@rCounty. Twilladean Cink also worked as a
dispatcher/jailer at the Sheriff's Officeln November of 2012, Ms. Cink fell and broke her hip and
was not able to return to wottil February of 2013. Plaintiff ales that both prior to and after

Ms. Cink returned to work, Sheriff Sterling séindit he hoped Ms. Cink did not come back to work

At the time Mr. Sterling became the sheriff, Ms. Cink was 80 years of age.
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because she was “getting too old” and made athpeist comments, including that it was time to get
rid of the older dispatchers and get some younges omePlaintiff alleges that she told Sheriff
Sterling that his comments were not nice to sayaleges that she told him to stop making those
comments. Sheriff Sterling denies making any ageist comments.

Additionally, shortly after Sheriff Sterlingsaumed office, he reprimanded plaintiff for
leaving a cell door unsecured and unlocked and reprimanded plaintiff for being disrespectful and
having words with one of the deputies. &pril 14, 2013, Sheriff Sterling issued a memorandum
to all staff directing how cash was to be handdgdail staff. After the memo, Sheriff Sterling
documented complaints that plaintiff was netwring cash receipts as required. Further, on or
about June 2, 2013, plaintiff booked an inmate into the jail, and at the time of booking took
possession of 62¢, a cell phone, and other propeiindpeg to the inmate. Plaintiff took the 62¢
and put it in an envelope, but instead of puttingetiheelope into the safe, she put all of the inmate’s
property, including the envelope, into the inmaf@@perty bag, contrary to the sheriff's policies.
Plaintiff was called back to the Sheriff's Offitlocate the inmate’s money and property. Within
hours, plaintiff was terminated by Sheriff Sterling.

On April 11, 2014, plaintiff filed the instamtction, alleging the following claims against
Grant County: (1) age discrimination in viotati of the Age Discrimination in Employment Act
(“ADEA”) and the Oklahoma Anti-Discrimination ACtOADA”); (2) retaliation in violation of the
ADEA and the OADA, and (3) gender discriminatiorviolation of Title VIl of the Civil Rights
Act and the OADA. Grant County now moves $ormmary judgment as to all claims brought by

plaintiff.



1. Summary Judgment Standard

“Summary judgment is appropriate if the recehibws that there is no genuine issue as to
any material fact and that the moving party istled to judgment as a matter of law. The moving
party is entitled to summary judgment where the nee¢aken as a whole could not lead a rational
trier of fact to find for the non-moving party. \&mapplying this standard, [the Court] examines
the record and reasonable inferences drawn tioeneh the light most favorable to the non-moving
party.” 19 Solid Waste Dep’t Mechs. v. City of Albuquerdu F.3d 1068, 1071-72 (10th Cir.
1998) (internal citations and quotations omitted).

“Only disputes over facts that might afféiee outcome of the suit under the governing law
will properly preclude the entry of summary judgmeiRurthermore, the non-movant has a burden
of doing more than simply showing there is some metaphysical doubt as to the material facts.
Rather, the relevant inquiry is whether the evidence presents a sufficient disagreement to require
submission to a jury or whether it is so one-sided that one party must prevail as a matter of law.”
Neustrom v. Union Pac. R.R. C456 F.3d 1057, 1066 (10th Cir. 1998) (internal citations and
guotations omitted).

1. Discussion

A. Plaintiff's employer

Grant County asserts that it is not plaintifi®ployer, and, thus, it is not a proper defendant
in this case. Grant County further assertt thlaintiff was employ@ by Sheriff Sterling, a
separately elected and autonomous official.arBiCounty contends that the undisputed facts
demonstrate that Sheriff Sterling supervisedaapects of the operation of the Sheriff's Office,

including plaintiff's job duties, work schedule,yp@and discipline, and solely made the decision to



terminate plaintiff. Grant County further contends that under these circumstances, generically
conflating all separately elected officials andittoffices under the name “Grant County” as the
employer is not propé.

Plaintiff contends that GrantdQnty is her employer. Specifibg plaintiff asserts that under
Oklahoma law, the Sheriff is an officer of theuaty; his office is a department; and his employees
are employees of the County. In other words, iEHaterling and the Shefis Office are part of,
and not independent from, Grarmty. Finally, plaintiff contendSheriff Sterling is an agent of
Grant County, and Grant County is liable for his actions.

Under Title VII, the term “employer” inclugg‘governments, governmental agencies [and]
political subdivisions” that have “fifteen or more employees . . . , and any agent of such
[government, government agency or political subdivision].” 42 U.S.C. § 2000e(a),(b). Under the
ADEA, the term “employer” includes “a State or political subdivision of a State and any agency or
instrumentality of a State or a political subdivisadra State” that has “twenty or more employees”
and includes “any agent slch [political subdivision of a State].” 29 U.S.C. 8 630(b). It is
undisputed in this case that, at all relevant tirttessSheriff's Office did not employ fifteen or more

employees, but Grant County did.

’Grant County also asserts that the Board of County Commissioners for Grant County,
Oklahoma (“Board”) has no statutory duty to hirajrir supervise, or discipline the county sheriffs
or their deputies and, thus, thedd cannot be plaintiff's employer. Plaintiff, however, is not
asserting that the Board is her employer; shasegerting that Grant County is her employer.
Plaintiff has sued Grant County in the naméhefBoard because Oklahoma law requires a county
to be sued in the name of the boafdounty commissioners for that counfeeOkla. Stat. tit. 19,
8 4. The Court would further note tHatistol v. Bd. of Cty. Comm’y812 F.3d 1213 (10th Cir.
2002), a case that Grant County relies upon, addresses the issue of whether a board of county
commissioners, rather than the county itself, wasthployer of a sheriff's office employee, and,
thus, is not directly applicable to the instant case.
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Under Oklahoma law, the county is a politisabdivision encompassing and representing
all citizens within its boundariesSeeOkla. Const. Art. XVII, 8 1 (“Each county in this State, now
or hereafter organized, shall bébody politic and corporate.”further, under Oklahoma law, a
sheriff is an officer of the countySeeOkla. Const. Art. XVII, § 2; Okla. Stat. tit. 19, § 1404(8).
He is elected by the body politic and “is responsiblethe proper management of the jail in his
county and the conduct of his deputieMéade v. Grubhs841 F.2d 1512, 1528 (10th Cir. 1988).
This necessarily would include the hiring and firing of jail staff and training of jail personnel.

The Tenth Circuit has held:

A fair interpretation of Title VIl confirms our conclusion that the

Sheriff should be considered areagof the County. Whatever the

reason for excluding employers with fewer than fifteen employees

from Title VII coverage, it should not be construed to exempt a

political subdivision with many employees from Title VII

proscriptions on grounds that the immediate employing agent has

fewer than fifteen employees. No sound policy mandates a contrary

result. In short, we think it isehr that for purposes of Title VII an

elected county sheriff is an agent of the county for all matters

properly committed to his discretion — including the hiring and firing

of employees.
Owens v. Rusl636 F.2d 283, 287 (10th Cir. 1980 he Tenth Circuit further found the sheriff and
the county irDwens'are more analogous to a department and the corporation it operates within than
to separate corporate entitiedd. at 286, n.2.

Having carefully reviewed the parties’ sulssions, and the case law, the Court finds that,

at a minimum, Sheriff Sterling en agent of Grant County. The Chuhnerefore, finds that Grant

County may be held liable under Title VII, tABEA, and the OADA for Sériff Sterling’s actions

¥The Court recognizes that the sheriff @wenswas a county sheriff in Kansas, not
Oklahoma. The Court, however, finds that lagpon the Oklahoma statutes set forth above, the
same conclusion would apply to Oklahoma county sheriffs.
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in terminating plaintiff's employment. Furtheedause Sheriff Sterlingas agent of Grant County,
the Court finds the number of employees reglioampose liability under the ADEA and Title VII
has been established. Thus, Grant County is not entitled to summary judgment on this basis.

B. Discrimination and retaliation claims

In addressing plaintiff's discrimination andakation claims, the Court, because plaintiff
has not presented any direct evidence of discrimination or retaliation, must apply the three-part test
established by the United States Supreme Cowfcidonnell Douglas Corp. v. Greedll U.S.

792 (1973). First, plaintiff must establish anpat facie case of discrimination or retaliatidBee
Jones v. Okla. City Pub. S¢bl7 F.3d 1273, 1278 (10th Cir. 201®econd, once plaintiff has
established a prima facie case of discriminatiba,burden of production shifts to defendant to
articulate a legitimate, non-discrimioay reason for the adverse acti@ee id.Third, if defendant
has provided a legitimate, non-discriminatory redsonot selecting plaintiff, the burden shifts to
plaintiff to prove the employer’s proffered reason was pretextoee id.

Pretext can be established if the plaintiff shows either “that a discriminatory reason more
likely motivated the employer or . . . that teeployer’'s proffered explanation is unworthy of
credence.”Texas Dep’t of Cmty. Affairs v. Burdib0 U.S. 248, 256 (1981) (citation omitted).
The “relevant inquiry is not whether [the employgpsoffered reasons were wise, fair or correct,
but whether [the employer] honestly beliewbdse reasons and acted in good faith upon those
beliefs.” Stover v. Martingz382 F.3d 1064, 1076 (10th Cir. 2004). When reviewing a claim of
pretext, a court must look at the facts as tqgyear to the person making the employment decision.

Kendrick v. Penske Transp. Servs., |220 F.3d 1220, 1231 (10th Cir. 2000).



1. Age discrimination

To state a prima facie case of age discrimomata plaintiff must show: “(1) membership in
a protected class and (2) an adverse employment action (3) that took place under circumstances
giving rise to an infemece of discrimination.”Daniels v. United Parcel Serv., In@01 F.3d 620,

627 (10th Cir. 2010). The Court has carefully reviewed the parties’ briefs and evidentiary
submissions. Viewing the evidence in the lighbst favorable to plaintiff and viewing all
reasonable inferences in plaintiff's favor, the Gdunds plaintiff has set forth sufficient evidence

to state a prima facie case of age discriminat®pecifically, the Court finds that plaintiff is over
forty years of age and, therefore, is a member of the ADEA’s protectd cldne Court further
finds that plaintiff was terminated - clearly adverse employment action. Finally, the Court finds
that plaintiff has presented sufficient evidence showing that her termination occurred under
circumstances giving rise to an inference ofdigerimination. Plaintiff has presented evidence that
Sheriff Sterling made ageist comnts, including that it was time to get rid of the older dispatchers
and get some younger ones in. Ri#ihas also presented evidenthat other employees, who are
younger than plaintiff, were treated more favorably than plaintiff.

Since plaintiff has established a prima écase of age discrimination, Grant County must
now articulate a legitimate, non-discriminatory reason for terminating plaintiff. Grant County
asserts that plaintiff was terminated for repeateldtions of Sheriff S#rling’s policies on handling
money. The Court finds Grant County has met its burden to produce a legitimate, non-
discriminatory reason for plaintiff's termination.

The Court has carefully reviewée parties’ briefs and evidentiary submissions. Viewing

the evidence in the light most favorable taiptiff and viewing all reasonable inferences in



plaintiff's favor, the Court finds plaintiff hasibmitted sufficient evidence to create a genuine issue
as to whether Grant County’s explanation istpxtual. Specifically, plaintiff has presented
evidence that Sheriff Sterling and Grant County yaven different explanations as to why plaintiff
was terminated, that other employees were not terminated based upon similar and, in some cases,
more severe infractions, and that Sti@terling made numerous ageist comments.

Accordingly, the Court finds Grant County not entitled to summary judgment as to
plaintiff's age discrimination claim.

2. Gender discrimination

To state a prima facie case of gender discration, a plaintiff must show: “(1) membership
in a protected class and (2) an adverse emp@ayiaction (3) that took place under circumstances
giving rise to an inference of discriminationDaniels 701 F.3d at 627. The Court has carefully
reviewed the parties’ briefs and evidentiampmissions. Viewing the @ence in the light most
favorable to plaintiff and viewing all reasonable inferences in plaintiff's favor, the Court finds
plaintiff has not set forth sufficient evidencestate a prima facie case of gender discrimination.
Specifically, the Court finds pldiff has not presented sufficientidence to create a genuine issue
as to whether plaintiff's termination took place undiecumstances giving rise to an inference of
gender discrimination. In fact, the Court findattplaintiff has presented no real evidence which
would give rise to any inference of gender disination. Accordingly, the Court finds that Grant
County is entitled to summary judgment as to plaintiff's gender discrimination claim.

3. Retaliation
To state a prima facie case of retaliation, anpifhimust show: (1) she engaged in protected

activity; (2) she suffered a matelty adverse action either after or contemporaneous with her



protected activity; and (3) a causal connection betwthe protected activity and the adverse action.
SeeReinhardtv. Albuquerqueub. Sch. Bd. of Edy&95 F.3d 1126, 1131 (10thr. 2010). Having
carefully reviewed the parties’ submissions, a@ving the evidence in the light most favorable

to plaintiff and viewing all reasonable inferenaeglaintiff's favor, the Court finds plaintiff has
submitted sufficient evidence to state a primagfaaise of retaliation. Specifically, the Court finds
that based upon plaintiff's testimony, as well asr8hSterling’s testimony that if plaintiff made

the statements that she testified she madeph&Mave considered the statements as opposing age
discrimination, plaintiff has submitted sufficientidence that she engaged in protected activity.
Further, the Court finds that plaintiff's termiran, a materially adverse action, occurred after her
protected activity. Finally, the Court finds plaintiff has submitted sufficient evidence of a causal
connection between plaintiff's protected activity and her termination; plaintiff was terminated within
three weeks of an instance when plaintiff madgatement opposing the ageist comments made by
Sheriff Sterling.

Since plaintiff has established a pringik case of retaliation, Grant County must now
articulate a legitimate, non-discriminatory reasondaninating plaintiff. Grant County asserts that
plaintiff was terminated for repeated violatiosisSheriff Sterling’s policies on handling money.
The Court finds Grant County has met its burden to produce a legitimate, non-discriminatory reason
for plaintiff's termination.

The Court has carefully reviewéke parties’ briefs and evidentiary submissions. Viewing
the evidence in the light most favorable taiptiff and viewing all reasonable inferences in
plaintiff's favor, the Court finds plaintiff hasibmitted sufficient evidence to create a genuine issue

as to whether Grant County’s explanation is gxttal. Specifically, plaintiff has presented



evidence that Sheriff Sterling and Grant County ltaven different explanatns as to why plaintiff
was terminated and that other employees wereenoinated based upon similar and, in some cases,
more severe infractions.

Accordingly, the Court finds Grant County is not entitled to summary judgment as to
plaintiff's retaliation claim.
IV.  Conclusion

For the reasons set forth above, the Court GRANTS IN PART and DENIES IN PART Grant
County’s Motion for Summary Judgment [docket no. 62] as follows:

(A) The Court GRANTS the motion for summary judgment as to plaintiff's gender
discrimination claim, and

(B) The Court DENIES the motion for sumary judgment as to plaintiff's age
discrimination and retaliation claims.

IT ISSO ORDERED this 18th day of August, 2015.

it B

VICKI MILES- IQCR/\NGL 37‘/ lg
CHIEF UNITED STATES DISTRICT JUDGE
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