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UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

ELIZABETH ANNETTE GARCIA,
Plaintiff,

V. Case No. CIV-14-363-CG

CAROLYN W. COLVIN,

Acting Commissioner of the

)
)
)
)
)
)
g
Social Security Administration, )
)
)

Defendant.

OPINION AND ORDER

Plaintiff Elizabeth Annette Garcia bringthis action pursud to 42 U.S.C.
8 405(g) for judicial review of the finadlecision of the Commissioner of the Social
Security Administration (“SSA”) denying heapplications for disability insurance
benefits (“DIB”) under Title Il of the Socigbecurity Act, 42 U.&. 88 401-434. The

parties have consented to the jurisdictiomafnited States MagisteaJudge. Doc. Nos.

25, 26. Upon review othe administrative recofcand the arguments and authorities
submitted by the parties, the Court revei@med remands the Commissioner’s decision.

PROCEDURAL HISTORY

Plaintiff protectively filed her applicain for DIB on December 26, 2009, alleging

a disability onset date of Augu$7, 2009. R. 1228, 153-55. Followig denial of her

* Citations to the administratvrecord, Doc. No. 9, are a8. __,” using the pagination
assigned by the Social Security Administba (“SSA”) in the certified copy of the
transcript of the administragvrecord. Citations to other documents filed in this Court
use the pagination assigned by @murt’s electronic filing system.
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applications initially and onreconsideration, Plaintiff was @mted and attended a hearing
before an Administrative Law Judge (“ALJ"R. 26-57, 58-66, 70-72. The ALJ issued
an unfavorable decision on May 14, 2012.1B-25. The SSA Appeals Council denied
Plaintiff's request for review, making th&l.J’s unfavorable decision the final decision
of the Commissioner. R. 1-Spe also20 C.F.R. § 404.981. This action for judicial
review followed.

ADMINISTRATIVE DECISION

The Commissioner uses a five-step sedjaé evaluation process to determine
eligibility for disability benefits. Wall v. Astrue 561 F.3d 1048, 105@L0th Cir. 2009);
20 C.F.R. § 404.1520(a)(4). At step one,Ahd found that Plaintiff had not engaged in
substantial gainful activity sce August 17, 20Q03he alleged onset date. R. 3220
C.F.R. § 404.1571. At step two, the Adé&termined that Plaintiff had the severe
impairments of “problems with back, neck, and both hands, fiboromyalgia, rheumatoid
arthritis, and obesity.” R. 1Zee20 C.F.R. 8§ 404.1520(c). At step three, the ALJ
determined that Plaintiff’s impairments dmbt meet or equal any of the presumptively
disabling impairments listed in 20 C.F.Rart 404, Subpart P, Appendix 1. R. $8e20
C.F.R. § 404.1520(d).

The ALJ next assessed Plaintiff's residfianctional capacity (“RFC”) based on
all of her impairments. R. 19-28ge20 C.F.R. 8§ 404.1520(@&)(iv). The ALJ found
that Plaintiff had the RFC to perform eédentary work,” subject to additional

specifications and limitations:



The claimant can lift and/or carrgnd push/pull lesghan 10 pounds

occasionally and lift and/or cargnd push/pull 10 pounds frequenztlfﬁhe
can sit for 6 hours in an 8-hour waiay and stand 2 hours in an 8-hour
workday. She could never climb ladderopes or scaffolds. She could
frequently balance, kneel and croudrhe individual could occasionally
climb stairs and ramps, crawl and gio She would be able to frequently
reach, handle, finger and feel wi#ft and right upper extremities.

R. 19-20;see20 C.F.R. § 404.1567(a) (defining “ssdary work™). At step four, the
ALJ found that Plaintiff was unable to nf@m any past relevant work and that
transferability of job skills was not material iee determination afisability. R. 23-24;
see20 C.F.R. 8§ @4.1565, .1568.

At step five, the ALJ considered whethiere are jobs exisg in significant
numbers in the national economy that Pl#intin view of her age, education, work
experience, and RFC—could perform. Takimgo consideration the testimony of a
vocational expert regarding éhdegree of erosion to dtiff's unskilled sedentary
occupational base caused by Plaintiffdédnal limitations, the ALJ concluded that
Plaintiff could perform occupations suchs check cashier (DOT 211-462.026),
timekeeper (DOT 215-362.022)nc sorter (DOT 209-687.022all of which offer jobs
that exist in signitant numbers in the national economy. R. 2420 C.F.R. §
404.1545(a)(5)(ii)). On that bes, the ALJ determined thRtaintiff had not been under a
disability, as defined in the Social Secudgt, from August 17, 2009, though the date of

the decision. R. 25ee20 C.F.R. § 404.1520(g).

* From the language used, it appears thaAlhkintended to state a different weight for
occasionalas opposed tdrequentlifting, carrying, pushingand pulling. R. 19-20.
However, the missing detail is not discernifyem the remainder of the ALJ’s decision.
SeeR. 10-25.



STANDARD OF REVIEW

Judicial review of the Commissioner'snéil decision is lim#d to determining
whether factual findings are supported by sam$al evidence in #record as a whole
and whether correct legal standards were applappa v. Astrue569 F.3d 1167, 1169
(10th Cir. 2009). “Substantial Eence is such relevantidence as a reasonable mind
might accept as adequatestgpport a conclusion.Doyal v. Barnhart331 F.3d 758, 760
(10th Cir. 2003) (internafuotation marks omitted). “Adecision is not based on
substantial evidence if it is overwhelmed by otbeidence in the recd or if there is a
mere scintilla of enmence supporting it.” Branum v. Barnhart385 F.3d 1268, 1270
(10th Cir. 2004) (internal quation marks omitted). The cdumeticulously examine[s]
the record as a whole,” ingling any evidence that may undercut or detract from the
ALJ’s findings, to determine if the substantiality test has been Méll, 561 F.3d at
1052 (internal quotation marks omitted)While the court considers whether the
Commissioner followed applicable rules of lawweighing particular types of evidence
in disability cases, the court does not rewalghevidence or substitute its own judgment
for that of the CommissioneBowman v. Astryes11 F.3d 1270, 127@0th Cir. 2008).

ANALYSIS

Plaintiff alleges one claim of errorthat because the AL “supported her
[credibility] determination withmisstatements of the rech personal assumptions, and
by failing to discuss factors that supportethiftiff's] statements,'the ALJ’'s credibility
determination was improper. Pl.’s Br., Dd¢o. 18, at 9-15. Whout foreclosing the

possibility that a proper crediity assessment could lead the same result, the Court



determines that the multipleancuracies in the credibilitysaessment actually performed
by the ALJ require reversal and remand.

The assessment of a claimant’'s RFC galherequires the ALJ to make findings
regarding the credibility of testimony defing “the intensity, persistence, and
functionally limiting effects of. . . symptonissuch as pain and other subjective
complaints, that are associatetth the claimant’s medicallgeterminable impairments.
SeeSSR 96-7p, 1998VL 347186, at *1 (July 2, 1996Wilson v. Astrue602 F.3d 1136,
1144-45 (10th Cir. 2010). ThALJ is required to closgland affirmatively link her
credibility findings to substanti@vidence in the record and include “specific reasons”
for such findings. See Wilson602 F.3d at 1144Qualls v. Apfel 206 F.3d 1368, 1372
(10th Cir. 2000); SSR 98p, 1996 WL 473186, at *4.Credibility determinations are
peculiarly the province of the finder of faeind we will not upset such determinations
when supported by sutasitial evidence.”Wilson 602 F.3d at 1144 (internal quotation
marks omitted). Credibilityfindings must “be closelyand affirmatively linked to
substantial evidence and tnoist a conclusion ihe guise of findings.” McGoffin v.
Barnhart 288 F.3d 1248, 1254 (10Cir. 2002) (internal quotian marks omitted). In
addition to objective evidencéhe ALJ should consider carh factors in evaluating a
claimant’s credibility, including:

1. The individual's daily activities;

2. The location, duration, frequency,damtensity of the individual's pain
or other symptoms;

3. Factors that precipitate and aggravate the symptoms;

4. The type, dosage, effectivenessd side effects of any medication the
individual takes or has taken to alleviate pain or other symptoms;



5. Treatment, other than medicatiore thdividual receives or has received
for relief of pain or other symptoms;

6. Any measures other than treatm#rg individual uses or has used to
relieve pain or other symptoms (e.ginly flat on his or her back, standing
for 15 to 20 minutes every hguor sleeping on a board); and

7. Any other factors concerning tiedividual’'s functional limitations and
restrictions due to pain or other symptoms.

SSR 96-7p, 1996 WI374186, at *3;accord 20 C.F.R. § 404.1529(c)(3)damlin v.
Barnhart 365 F.3d 1208,220 (10th Cir. 2004).

Here, the ALJ concluded that Plaintiff sv&not fully credible,” stating that
Plaintiff's “medically determinable impairmés could reasonably bexpected to cause
the alleged symptoms; however, [Plaintiffstatements conceing the intensity,
persistence and limiting effects of these symptamesnot credible tthe extent they are
inconsistent with the abovfRFC] assessment.” R. 2R2. As support for this
conclusion, the ALJ pointed to two primafindings. First, the ALJ stated that,
“[Plaintiff] alleged difficulties walking vith repeated falls; however there are no
emergency room visits or medical records ti@atment of falls [lad Plaintiff] has not
been prescribed an astdve device to help prevent allegiedls.” R. 21-22. Second, the
ALJ stated that, “Medical records indicatatt improvement following carpal tunnel
surgeries; however, [Plaintifflleges that she is unablelid and/or carry anything due
to hand difficulties. [Plaintiffjtestified that she was abte go to the grocery store,
requiring her to lift and carry gceries from her car into herme.” R. 22. As Plaintiff

asserts, however, neither of these findimgsupported by substantial evidence.



First, the ALJ cited an absee of emergency room visits or medical records for
treatments of falls as evidem discrediting Plaintiffs @im that she has difficulty
walking. SeeR. 21. The record, hower, reflects several inste@s of treatment for falls
and numerous instances of reports of fallfie ALJ herself noted that “[o]n September
8, 2010, [Plaintiff] presented for pain rdliellowing a fall.” R. 16 (citing Ex. 22F)see
R. 722. Further, Plaintiff, some time prior May 27, 2008, sougtiteatment for a fall
that had resulted in a broken fod&eeR. 241-43cf. R. 417 (Feb. 32010, notation that
Scott Shields, DPM, last saw Plaintiff July 11, 2008). Plaintiff additionally, on or around
August 16, 2009, souglreatment for a fall that had resulted in a compression fracture of
the spine. SeeR. 361, 364, 373395, 400-02, 433, 435, 51814, 611, 614767, 773,
775; see alsoR. 14 (“New lumbar spine x-yaon August 19, 2009 noted a new
compression fracture at [T12] with roughly t15% loss of vertebral body height. . . .
Bruce Pendleton, M.D. examinétke claimant on August 27, @9 for complaints of neck
and low back pain. She also reported pairhén right leg following a fall four days
prior.”). Further, though Plaintiff may ndtave presented for treatment, the medical
record indicates that Plaintifeported having fallen during the year prior to July 7, 2009,
and also on January 25, 20H2€R. 414, 450), and otheoon-medical sources reported

falls during the relevant time perioseeR. 45, 151, 152157, 220, 223, 223).

* The ALJ also cites the lachf a prescription for ansaistive device as undermining
Plaintiff's testimony regaling difficulty in walking. R.21-22. Plaintiff does not dispute
the fact that she was not prescribed a canetloer assistive device. Pl.’s Br. at 11-14.
This alone, however, would not discretllie evidence of falls discussed above.



Second, the ALJ states that “[Plaintiffjleges that she is unable to lift and/or
carry anything due to hand difficulties,” indioay that this conflicted with Plaintiff's
testimony “that she was able to go to thecgry store, requiring her to lift and carry
groceries from her car into her home.” R. ZBlut, again, the recordoes not support the
ALJ’s finding. During the administrative heag, the ALJ asked Plaintiff about driving:

Q And how often do gu operate a vehicle?
A Maybe like once or twice a week.
Q Where do you go?

A If we have doctor appointment, | go there if | can’t get one of my kids to
drive me.

Q Uh-huh. Where else do you go?
A Maybe sometimes to the grocergr. It just — that’s about it.

R. 36. Later in the heang, the ALJ specifically quésned Plaintiff about grocery
shopping:

Q And do you do any shopping forethouse — go out and get some
groceries and things that are needed around the house?

A No, usually | have my kids do it.
R. 48.

This testimony does not indicate that Plaintiff regularly, a@remecessarily ever,
lifted and carried any significamteight of groceries, such asould be inconsistent with
Plaintiff's specific testimony regarding paend restriction in the use of her hands.
Moreover, other statements by Plaintiff iretrecord affirmatively contradict the ALJ's

assumption. In her Function Report, Pldirmeported she needed help buying food—a



fact the ALJ seemed to aakwledge by her statement that “[Plaintiff] reported she was
unable to . . . purchase household suppli€3cER. 21, 184. Plairi also reported that
she only shopped by phone, mail, or compudeecifying “I don’t go shopping.” R. 185.
The state agency medical consultant afexded, presumably based on a report by
Plaintiff, that Plaintiff “dos not shop.” R. 680.

Following her conclusion as to credity, the ALJ made two additional
statements that could be read as reletanthat assessmentFirst, the ALJ stated,
“[Plaintiff] alleged that sk could not work due to helisability; however, her activities
of daily living showed she was capable offpeming all of her activities within normal
limitations indicating that shevas not precluded from performing all work.” R. 22.
Next, the ALJ stated, “[Plaintiff] responded positively to her medications with no side-
effects. Therefore, her medications did peeclude her from work.” R. 22.

The first of these statements would sapport an adverseedtibility assessment
because, contrary to the ALJ's suggasti work-related functional limitations are
indicated within the adence of Plaintiff's activities of daily living. For instance,
relevant to Plaintiff's ability to lift andarry, the ALJ herselfiotes the following:

e The claimant testified at the heagi she was unable to clean her home,
wash dishes or cook meals.

e She testified that she naps during the day.
e She attempts to [crochet] but exigaces problems with her hands.
e She testified that she is unablenate with herhand difficulties.

e The claimant reported she was unaloleracuum, lift a basket of clothes,
change a light bulb, weed a flowedoer purchase hsehold supplies.



R. 20-21;see alsoR. 42, 47, 48, 184. The ALJ doest indicate which, if any, of
Plaintiff's activities of daily wing would undermine these satents or Plaintiff's other
descriptions of pain and symptomology.

Regarding medications, an ALJ may consider, in assessing a claimant’s
credibility, “[tlhe type, dosageeffectiveness, and siddfects of any medication the
individual takes or has taken to alleviatenpar other symptoms.” SSR 96-7p, 1996 WL
374186, at *3. Herehe ALJ appears to state thatdiwmtions had lessened Plaintiff's
pain and symptoms without side effects.2R. However, the ALJ's conclusory sentence
does not indicate any examplekdifferent levels of pain and symptomology based on
differing levels of medicatior treatment, and the available evidence suggests that the
instances of pain and other symptoms dbed by Plaintiff occurred while she was

being medicated. Without explanation, tlzisnclusion would rnosupport the ALJ'’s

s 4
credibility assessment.
In sum, the ALJ’s credibilityassessment is based wmsupported and erroneous

factual findings. The ALJ’s fiding of no falls when therare records of multiple falls

) Although not necessarily maial to assessing Plaintiff's credibility, the statement that
Plaintiff's medications caused “no side-effectseeR. 22, is also inaccurate. The ALJ
herself noted that Plaintiff, “testified thateskxperienced side effects of her medications
including weight gain and fatigue.SeeR. 21. Plaintiff's tesinony reflects those side
effects, as well as otherSeeR. 47 (Plaintiff testifying, in response to a question about
whether her medications caused side effédtss, weight gains. They make me sleepy,
make me constipated, make me have to ghdaestroom. | fall asleep on -- | can just be
sitting and fall asleep.”); 49 (Plaintiff testifyg, in response ta question about what
caused an 84-pound weight gain, “The metihcaand | have to reoee steroid shots and
stuff, in my back and hips and —"; along withrther testimony that the extra weight gain
“limits” her and “makes ithard to move around.”see alsdR. 166-67 (listing Plaintiff's
medications and the side effects she experiences).

10



mischaracterizes the evidenc®eeSitsler v. Astrug410 F. App’x 112117-18 (10th Cir.
2011) (noting that the ALJ mischaracterized plaintiff's testimamy stating: “We have
criticized this form of selective amuisleading evidentigrreview, holding [inSisco v.
Dep’t of Health & Human Serysl0 F.3d 739, 743 (10th ICi1993)] thatan ALJ cannot
use mischaracterizations of a claimant’s\aieéis to discredit his claims of disabling
limitations.”).  Similarly, the ALJ's findag that Plaintiff had lifted and carried a
significant weight of groceries was basedamnassumption unsupped by evidence of
record. SeeWinfrey v. Chater92 F.3d 1017, 1020-21 (10tir. 1996) (holding that
finding based on speculation was not magped by substantial evidence). Because
neither these nor the other two possiblydtibases for the ALJ sredibility assessment
constitute substantial evidencesnpport of the ALJ’s detenimation, that determination
cannot stand.SeeThompson v. Sullivar987 F.2d 1482, 149A.Qth Cir. 1993) (refusing
to “defer[] to the ALJ as trier of fact arredibility” when little was‘left as ‘substantial
evidence’ for the All's determination of noncredibility”)Talbot v. Heckler814 F.2d
1456, 1464 (10th Cir. 1987) (finding that ALJdhanischaracterized claimant’s reports of
activities, leaving only‘a mere scintilla” of support thawas insufficient to constitute
substantial evidence).

Moreover, the ALJ's credility assessment lacks caderation of the frequent
instances in which Plaintiff sought pairlieé through medicationrad other treatment.
Plaintiff's medical records include repeateéerences to Plaintiff’'s pain, numbness, and
weakness.SeeExs. 1F, 2F, 3F, 4F, 8F, 9F, 10F, 136F, 16F, 17F, 18F, 22F, 23F, 24F,

25F, 27F, 28F, 29F, 31F, 32F, 33F, 35F, 37F, B&8sim but seeEx. 30F (indicating

11



improvement after carpal tunnel surgesry)I.'his is probative adence that the ALJ was
required to consider.SeeSSR 96-7p, 1996 WL 3486, at *3, *7 (dly 2, 1996) (“In
general, a longitudinal medical record demmigg an individual'sattempts to seek
medical treatment for pain or other symp® and to follow that treatment once it is
prescribed lends support to an individualle@ations of intense opersistent pain or
other symptoms for the purposes of judp the credibility of the individual's
statements.”);Sitsler;, 410 F. App’x at 117 (findingevidence of claimant’'s pain
medication prescriptions was “evidence fie] should have expressly considered and
weighed in determining whether [plaintiffscomplaints of dsabling pain were
credible”); Hardman v. Barnhart 362 F.3d 676, 680 (19tCir. 2004) (assessing
credibility of claimant’s complats of disabling p@a and holding thaf[i]jt was error for
the ALJ to fail to expressly coiger claimant’s persistent attempts to find relief from his
pain, his willingness to try various treatmefds his pain, and his frequent contact with
physicians concerning his pain-related complaint@/jnfrey, 92 F.3d at 1021 (holding
ALJ erred by failing to consider factors relevamtpain allegations that were supported

by the record)Clifton v. Chatey 79 F.3d 1007, 1010 (10thrCL996) (holding ALJ must

° In addition to her “use of steroids amdircotic medications,” Plaintiff cites the
following examples of “treatmembethods to alleviate her pain™:

For her problems with fibromyalgia, [Plaintiffl underwent infusion
treatments for 2009 throudt®12 ([R.] 449-52, 7454, 797-801939-65).
[Plaintiff] received injections and nenablations in the cervical, thoracic,
and lumbar regions of her spine fia2010 through 201¢R.] 710, 712,
721,727, 769, 818-1867, 984, 991, 994).

Pl.’s Br. at 14.

12



“discuss the uncontroverted evidence he chonegto rely upon, as well as significantly
probative evidence he rejects’$ge also Hamlin 365 F.3d at 1221-22 (noting that
plaintiff's medical records were “replete witits reports of painral of prescriptions and
refills for medication” and concluding d@h other evidence cited by the ALJ was
“insufficient to undermine his pain allegations”).

Defendant argues that the ALJ “reasogalelied on the medical source opinions,
the majority of which were inconsistent wihaintiff's claims of total disability.” Def.’s
Br. at 10 (citing R. 22-23). It true that “the consisteypor compatibility of nonmedical
testimony with objective medit&vidence” is an importardnd legitimate factor to be
considered when determing the credibility of subjective complaints of pain and
symptoms. SeeWilson 602 F.3d at 1144. But basea the volume of errors and
contradictions at issue, the Court cannonfdently say that the ALJ's mistakes are
harmless and that the ALJ's reliance on the medical record alone would qualify as
substantial evidence for the adverse credibility determinat@e Allen v. Barnhar857
F.3d 1140, 1145 (10th Cir. 200@)iscussing harmlegsror in social scurity appeals and
holding that such a principle applies only emd the court can “confidently say that no
reasonable administrative factfinder, followitige correct analysis, could have resolved
the factual matter in any other wayBakalarski v. Apfel1997 WL 748653 at *3 (10th
Cir. Dec. 3, 1997) (“Because credibility assessment requires consideration of all the
factors ‘in combination,” when several of the factaised uponby the ALJ are found to
be unsupported or contradicted by theord, we are precluded from weighing the

remaining factors to determine whether theythemselves, are suffent to support the

13



credibility determinabn.”) (quoting Huston v. Bowen838 F.2d 11251132 n.7 (10th

Cir. 1988)).

Accordingly, the Commissioner's dsmn is reversed and remandedSee
Winfrey,92 F.3d at 1021 (reversing in part besa “the ALJ’s evaluation of plaintiff's
subjective complaints was flad by his reliance on factotBat were not supported by
the record and by hisifare to consider other factors thaere supported by the record”);
Sitsler,410 F. App’x at 118 (reversgy because, “[a]ithough we will not upset an ALJ’s
credibility determinatiorthat is closely and affirmativellinked to substantial evidence,
here the ALJ’s analysis was flawed both g reliance on mischaracterizations of the
evidence and by his ifare to consider the uncontroverted evidence of claimant’'s
prescription pain medications”)Phillips v. Colvin No. CIV-13-61-D, 2014 WL
1689686, at *4 (W.D. OklaApr. 29, 2014) (reversing because ALJ's credibility
determination was based on mischaracterizations of the record and erroneous factual
findings).

CONCLUSION
Based on the foregoing analysis, tleeidion of the Commssioner is REVERSED

and REMANDED. Judgmentill issue accordingly.

° Defendant also argues thiée ALJ could have reasongbielied upon inconsistent
statements by Plaintiff as support fine ALJ’s credibility assessmenteeDef.’s Br.,
Doc. No. 22, at 8-9. Thd&LJ, however, cited only theeasons referenced in the
discussion above.SeeR. 21-22. The Court may not independently assess Plaintiff's
credibility based on evidee not expressly congded by the ALJ.SeeHaga v. Astrug

482 F.3d 1205, 1207-08 (10@ir. 2007) (“[T]his court may not create or adopt post-hoc
rationalizations to support the ALJ’'s deioin that are not apparent from the ALJ's
decision itself.”).
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IT IS SO ORDERED this 30th day of September, 2015.

(mé.g@

CHARLES B. GOODWIN
UNITED STATES MAGISTRATE JUDGE
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