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IN THE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

TOMMIE JOE MOORE, )
Petitioner, ;
-VS- ; Case No. CIV-14-0533-F
TRACY McCOLLUM, Warden, ;
Respondent. ;
ORDER

Petitioner Tommie Joe Moore, a state prisoner appegmogse whose
pleadings are liberally construed, sediabeas relief under 28 U.S.C. § 2254. On
April 7, 2016, Magistratdudge Shon T. Erwin entered a Report and Recommendation
(the Report), recommending the petition baidd. Doc. no. 15. Petitioner objects
to certain aspects of tHeeport. Doc. no. 16. Petitioner has also moved for an
evidentiary hearing, doc. no. 17, and for appointment of counsel, doc. no. 18. The
court has reviewed the issues, includiegovo review of all objected to matters as
required by 28 U.S.C. §636(b)(1).

Background

The Report includes a detailed statemeriaofs, but it is useful to set out the
basic sequence of events here.

Searches of petitioner’s property occdrom two differentlays, February 21,
2011, and February 25, 201Petitioner’s objections to the Report implicate both

searches.
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Justin Scott (Director, District Six Dg Task Force) obtained a search warrant
with respect to petitioner’s property based on evidence from a controlled drug
purchase by a confidential infnant. The search wantawas executed on February
21, 2011, and petitioner was arrested.

After monitoring phone calls from thail between petitioner and a female
friend who was staying at the proper§gott and another investigator, Lawson
Guthrie, returned to the property on Redmy 25, 2011, to make contact with the
female overheard in the phone calls. Thirey spoke with Laveta Susan Baker who
identified herself as the female in thdlga After Baker was confronted with the
information which law enforcement had aisted from the calls, Baker took Scott and
Guthrie to a spot on the property, in @di by a woodpile. Acading to the search
warrant affidavit, this spotvas west of the residence in an area away from all
maintained curtilage of the residenc®Vhile at this location, Scott and Guthrie
observed a clear, plastic container whiak émforcement had been looking for after
an image of the containesas seen on the video ofthontrolled drug purchasées,
photo of plastic containen situ, state’s ex. 13, bound atetlend of the Tr. of jury
trial, vol. 2!

After the container was found, law endement arrived to secure the property
and Scott returned to the district attoriseyffice at the Stephens County courthouse
where he prepared and submitted an appbn for the second search warrant. He
obtained the search warrant, returnethtproperty, and thwarrant was executed
that day although nothing additional was found in the house.

Petitioner was convicted irjary trial in the District Court of Stephens County,

State of Oklahoma, on charges of distribution and possession of CDS

IState court records were conventionally filed, per the Notice at doc. no. 10.
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(methamphetamine) after former cortioa of a felony, and on one charge of
trafficking in methamphetamine after formmmviction of a felony. A direct appeal
resulted in a modified fine on the distribution charge but otherwise the convictions
were affirmed. Petitioner applied to thesBict Court of Stephens County for post-
conviction relief, which was denied. Denidipost-conviction relief was affirmed by
the Oklahoma Court of Criminal Appealsxcept for the claim as to which petitioner
was granted relief in his direct appeal, all of the grounds raised in the direct appeal,
and all grounds raised in the state capplication for post-conviction relief, are
asserted as grounds for relief under 28 U.S.C. § 2254.

Obijections to the Report

Petitioner filed a timely objection togReport, stating five objections.
First Objection

In his first objection, ptioner complains that although the Report discusses
the entry and search which occurred on February2P31, it does not address
petitioner's claims that the February,22011, search was illegal as asserted in
grounds nine, ten and eleven of his petition for habeas felif.In this objection
petitioner argues the Febru@&y search was illegal becaulke drug task force officer
knew or should have known that a privatezen had no authority to purchase or
possess a controlled substance, even liitimaate goal was to turn the evidence over
to law enforcement authorities, so that ffebruary 21 search was based on facially

invalid warrant.

’Ground nine of the petition contends the February 21 search was illegal based on a facially
invalid warrant because the drug task officer kmewhould have known that a private citizen had
no authority to purchase or possess a controlledtance. Ground ten contends trial counsel was
ineffective for failing to make this and othegaments. Ground eleven contends appellate counsel
was ineffective for failing to raise trial counsel’s failure to make this and other arguments.
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The Report notes petitioner’'s chaltges to the February 21 seatau it does
not overlook that search. The Report threfats petitioner’s first, second, third and
twelfth grounds for relief as grounds raisegetitioner’s direct appeal, after which
it addresses “the remaining ¢fa&.” Doc. no. 15, p. 16, paVI of the Report. There,
the Report notes that except for onewgrd for relief — ineffective assistance of
appellate counsel — all of the other groufatshabeas relief which are addressed in
part VI of the Report (which includes the grounds aimed at the February 21 search)
were found by the Oklahoma courts to hagerbwaived. The Repfmtates that these
remaining claims are deemed waived urg#0.S. § 1086, and that the Tenth Circuit
has found § 1086 to be an independent ardjaate state prodaral rule which is
sufficient to bar claims not raised onalit appeal from consideration in a federal
habeas proceeding. Report, doc. no. 13,6p. Thus, the Report finds that all of
petitioner’'s grounds for relief vith relate to the February 21 search are waived,
except to the extent the February 21 claimse couched in terms of ineffective
assistance of appellate counsel.

The Report then addresses the non-wactanns of ineffective assistance of
appellate counsel. The Report notes tagestourts previously denied relief based
on petitioner’s ineffective asgance of counsel claims gt a “doubly deferential”
standard applies. Doc. no. J6,19. As stated in tHeeport, a federal court assessing
a state prisoner’s ineffectiassistance of appellate counskaim defers to the state
court’s determination that counsel’s perfamase was not deficient, and further defers

to the attorney’s decision with regatd how to best represent the clientd.

3See, Report’s list of petitioner's grounds for relief, including, for example, ground 5
(evidence found during the February 21 searchngibbased on a facially valid warrant and should
have been suppressed), and ground nine (esgdebtained through the February 21 search was
tainted as the result of the purchase of drugarbynauthorized privatgtizen). Doc. no. 15, pp.
6-7.
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Applying these standards, the Magistratedge then discusses, and rejects,
petitioner’s ineffective assistance of alpgie counsel argumeémnrelated to trial
counsel’s failure to object to evidence obtained in the Februaagatsh.ld., pp. 19-
21, part VI, A.

The Report does not, however, separately address petitioner’'s argument that
appellate counsel was ineffe for failing to raise triatounsel’s failure to challenge
the February 2Xkearch. Having considered that issleenovo, the undersigned
concludes it does not entitle petitioner to relief. Contrary to petitioner’'s arguments
regarding the illegality of the February 24arch, there is no prohibition against the
state relying on evidence obtained as alteda confidential informant’s controlled
buy, even when the informant is a prvaitizen. Accordingly, petitioner has not
shown prejudice as a result of his appeltaiansel’s failure to raise, in the direct
appeal, trial counsel’s alleddailure to adequately cle@nge the February 21 search.
The District Court of Stephens Coyntand the Oklahoma Court of Appeals,
considered this issue and determingulotvided no grounds for post-conviction relief
under the standards ofrf8kland v. Washingto466 U.S. 668 (1984). The Oklahoma

Court of Appeals’ decision is not contrdoy nor is it an unreasonable application of,

Supreme Court law.

In these circumstances, the Report’s falto specifically discuss all aspects
of petitioner’s challenges to tik@bruary 21 search is not a reason to reject the Report.
Having considered petitioner’s first objemtiand the grounds foelief which relate
to the February 21 search, including glld ineffective assistance of appellate
counsel, the first objection to the Report will be denied.

Second, Third and Fourth Objections

Petitioner’s second, third and fourth ebjions to the Report relate to the

allegedly illegal entry andearch on February 25, 2011.
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In the second objection, petitioner argtiee Report errs at pp. 20-21 because
the Magistrate Judge failed ¢tonclude that Scott’s vutdo the property on February
25 was an unlawful intrusion as an uningitevasion of the curtilage of petitioner’s
home for the sole purpose of seeing if there were drugs on the property. In this
objection petitioner argues he is entitled to relief based orentefé assistance of
appellate counsel becaugapeallate counsel did not raigrial counsel’s failure to
make this type of challenge the February 25 seatrclPetitioner argues that Baker
did not give consent to Scott’s entry aselrch, and that no exigencies existed.
Petitioner argues that the Oklahoma Cour€afninal Appeals’ determination that
appellate counsel was not ffextive for failing to raise tal counsel’s failure to object
to the evidence obtained on February 25rgi@ry to, or an unreasonable application
of, Supreme Court law.

Petitioner’s third objection argues the Report errs at pp. 20-21 because “it does
not report a break in the causal chaitwaen [the] illegal warrantless entry onto
petitioner’s property and sultpgent discovery of contager on petitioner’s property.”
Doc. no. 16, p. 7. Here, petitioner argtle=re was an illegal, warrantless entry onto
the property on February 25, for several ogas He argues that when Scott first went
to the property on that date he did sotfa@ sole purpose of seeing if drugs were on
the property. He argues th@tott never informed Baker that she did not have to
consent to the search. He argues thaeBdid not consent. Petitioner argues that
without Baker’s purported (batlegedly invalid) consenthe plastic container would
not have been discovered on the property.

Petitioner’s fourth objection argues tlia¢ Report errs on p@-3, and pp. 20-
21, because the record does not establshBhker had actual authority to consent

to a search of the property on Febru2sy2011. Petitioner argsiéthe state has not



established, with respect tioe property, that [BakeHad joint access or control for
most purposes over it on February 25, 2011.” Doc. no. 16, p. 8.

As already discussed, the Report fourad #xcept to the extent that petitioner’s
grounds for habeas relief were based offéctive assistance of appellate counsel,
those grounds were waived because tlveye not included in petitioner’s direct
appeal as previously held by thel&koma Court of Criminal Appeal&ee, doc. no.

15, p. 16 (petitioner’s “remaining claimgiere waived under 22 O. S. 81086, a state
procedural rule sufficient to bar claims isth were not raised on direct appeal from
habeas review). To the extent that petier's arguments relate to the February 25
search and are based on ineffectivestasce of appellate counsel, however, the
Report found that this ground for relief had not been waived. Accordingly, the
Magistrate Judge went da address this ground.

The Report notes that thexee contradictions in thgal testimony with respect
to whether, after Scott confronted Bakath information gathered from the jail phone
calls, Baker was instructed to take &c¢o the place where the container was found
or whether Baker voluntarily got into the §oart and drove Scott to the spot where
the plastic container was fourfke, doc. no. 15, p. 3. Bakégstified, “They told me
to get on the golf car and instructed meriwe to a certain pice.” Doc. no.10 Tr. of
jury trial, vol. 2, p. 200. On the othérand, Scott testifiethat after Baker was
confronted with the infomation from the phone calt8aker “actually walked out of
the resident and led us — she drove d gait down....” [Interruption for bench

conference.] “She led us — she walkedand entered a golf caahd drove to an area

“Scott testified that there was “code talk'tive phone calls, and that in one call petitioner
told Baker, “golf cart, remember where | took you. Go down there. One big one in there. Get it to
Steve [Blanton].” Tr., vol. 2, pp. 145, 148-49.
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back to the west of the primary resideonce into an open field,” which is where the
plastic container was found. Doc. no. T0, of jury trial, vol. 2, pp. 95-97.
As stated in the Report, Strickland v. Washingtd66 U.S. 668 (1984),

presents a substantial challenge to a litigarsing a claim of ineffective assistance

of counsel before a state coutoc. no. 15, p. 19. Stricklamdquires that to succeed
on an ineffective assistance of counsel claim, a litigant most show both that his
counsel’s performance was constitutionalljicdent, and that he was prejudiced by
the unconstitutional performancéd. at 687. The cause prong requires counsel’s
performance to have been completelyaasonable, not merely wrong. Hoxsie v.
Kerby, 108 F.3d 1239, 1246 (1@ir. 1997). The prejudice prong requires a litigant
to demonstrate a reasonable probability that but for counsel’s unprofessional errors
the result of the proceeding wouldve been different. _Stricklajdie6 U.S. at 694.
As already noted, on fedef@hbeas review, a petitionazeking habeas relief based
on an infective assistance of counselmlahich has been previously denied by a
state court, faces an even greater challenge because the federal court owes deference
to the state court’s determination that calisperformance was not deficient, as well
as to the attorney’s decisiontow to best represent a client.

The Report concludes there is no basis&dreas relief with respect to appellate
counsel’s failure to raise issues concegnirial counsel’s handling of the February
25 search. Doc. no. 15, pp. 19-21. Aiiemovo review, the undersigned agrees.
There are some gaps iretexact sequence of events which unfolded on February 25
when Scott and Guthrie returned to ghveperty, spoke with Baker, and then were

taken to the plastic container. And thevas contradictory $éimony about exactly

°At the preliminary hearing, Scott testified that Baker told him she was allowed to stay there,
that they were “led to” the area where the Tupjaee container was found, that the container was
made of clear material, and that they couldigsige of it. Tr., preliminary hearing, pp. 31, 33, 34.
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what was said to Baker by &tand Guthrie before Bak&rok them to the spot where
the plastic container was located. Bugrthis evidence to show that Baker had
apparent authority to consdntthe search; and Scott testified that after confronting
Baker with information from the phone calBaker walked out of the residence and
led them to the spot where the plasbotainer was located. In these circumstances
the undersigned agrees with the Magistdatege that “[T]he OCCA'’s decision that
appellate counsel was not ineffective failing to raise an issue based on trial
counsel’s failure to object to the evidenattrial, is neither contrary to, nor an
unreasonable application of Supreme Ctawt.” Doc. no. 15p. 21. Petitioner’s
second, third and fourth objections to the Report will be denied.
Fifth Objection
Petitioner’s fifth objection argues that the gistrate Judge errs, at p. 25 of the

Report, by concluding that the stateud’s decision to charge petitioner with
trafficking was not a violation of due press. Petitioner argube was charged with
trafficking due to vindictiveness on therpaf the prosecution. Petitioner argues he
was prejudiced because of alpgie counsel’s failure to ise trial counsel’s failure to
make this due process argument. Dow. 16, p. 10. This ground for relief is
addressed and rejected in Part VI. Ctleg Report. The court agrees with that
discussion and there is no need foriaddal analysis here. Petitioner’s fifth
objection to the Report will be denied.

Motion for an Evidentiary Hearing

Petitioner moves for an evidentiary hegrto resolve the contested issue of
whether he was denied effective assistariamunsel. An evidentiary hearing is not

warranted and the motion will be denied.



Motion for Appointment of Counsel

Petitioner moves for appointmieof counsel. He argues, among other things,
that the issues are complex; that he Imaited access to the prison law library; and
that although ordered to do so by the Magist Judge, respondedhiti not attach to
its answer portions of the transcript winiare relevant to whether Baker had joint
access or control over the property on Fety@a, 2011. As for the complexities of
the issues and access to the law library, petitioner, appgmarsg, has provided a
very capable explanation of his grounds fdiefe As for the need to appoint counsel
to obtain transcript pages.tgmner filed a reply brief whethis matter was before the
Magistrate Judge, doc. no. Mhich includes page citats to transcript testimony
on the consent issue. Petitioner did not arguthe Magistrate Judge that he was
hampered because he did hate access to transcripts k&lpt to the consent issue.
Petitioner’s objections to the Report also tissscript pages regarding the consent
issue. The motion to appoint counsel will be denied.

Conclusion

Having concluded its rewe the court agrees with the result recommended in
the Report. Plaintiff’'s objections to the Report BENIED. Doc. no. 16. With a
minor modificatiorf,the Reporti&a CCEPTED, ADOPTED andAFFIRMED. Doc.
no. 15. The petition for a wiof habeas corpus BENIED. Petitioner’s motion for
a hearing iDENIED. Doc. no. 17. And petitioms motion for appointment of
counsel IDENIED. Doc. no. 18.

®As adopted by this court, respondent Tracy McCollum’s name is corrected from
“McCullum” (the spelling used in the Repott “McCollum,” the spelling used throughout the
record.
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Certificate of AppealabiliGranted as to One Issue

Movant is entitled to a certificate of appealability only upon making a
substantial showing of the denial otanstitutional right. 28 U.S.C. § 2253(c)(2).
This standard is satisfied by demonstratimat the issues movant seeks to raise are
deserving of further proceedings, debatatmong jurists of reason, or subject to
different resolution on appealee, Slack v. McDanigl529 U.S. 473, 484 (2000)
(“[W]e give the language found in 82253 (cgtmeaning ascribadin [Barefoot v.
Estelle 463 U.S. 880, 893 (1983)], with due edbr the substitution of the word

‘constitutional.”). “Where a district court has rejected the constitutional claims on

the merits,...[tlhe petitioner must demonstrate that reasonable jurists would find the
district court’s assessment of the ditnsional claims debatable or wrondd. When
a prisoner’s habeas petition is dismissed on procedural grounds without reaching the
merits of the prisoner’s claims, “a COghould issue when the prisoner shows, at
least, that jurists of reason would findiébatable whether the petition states a valid
claim of the denial of a constitutional right and that jurists of reason would find it
debatable whether the district courtsaarrect in its procedural rulingId.

In his second, third and fourth objemns, petitioner makes certain arguments
regarding the legality of the February 2611 search, including ineffective assistance
of appellate counsel for failute raise trial counsel’s p@rmance with respect to the
February 25 search. Despite the deferéstandards which apply in this situation,
the undersigned concludes that its refattf arguments made in petitioner’s second,
third and fourth objections to the Repomrtisesult which reasonable jurists would find
debatable, and is a detamation which satisfies the showing for a certificate of
appealability to issue under 28 U.S.C. §2253(c)(2). A certificate of appealability is
GRANTED with respect to the issues raisegetitioner’s second, third and fourth

objectionsj.e. grounds for relief based on the alleged illegality of the February 25
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search, including appellate counsel’s failure to raise trial counsel’'s performance
regarding challenges to the February 2arsh. A certificate of appealability is
DENIED with respect to other issues.

Dated this 19 day of May, 2016.

oy FE

STEPHEN P. FRIOT *
UNITED STATES DISTRICT JUDGE

14-0533p001.wpd

-12-



