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IN THE UNITED STAT ES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

RICHARD MACKINAW, )
Plaintiff,
CaséNo. CIV-14-541-R

V.

CAROLYN W. COLVIN , acting
Commissioner of Social Security,

~ T e — T

Defendant.
ORDER

Plaintiff filed this action seeking reviewf the decision of the Commissioner
denying his application for s@bility insurance benefits. Pursuant 28 U.S.C.
8 636(b)(1)(B), the matter waeferred to United States Magistrate Judge Suzanne
Mitchell for preliminary review.On June 19, 2015 Judgeitbhell issued a Report and
Recommendation wherein she recommended ttietdecision of the Commissioner be
affirmed. The matter is currép before the Court on Platiff's objection to the Report
and Recommendation, giving rise te tGourt’s obligation to conductde novareview.

Evaluation Process

The Social Security Act defines a digdyp as the “inability to engage in any
substantial gainful activity byeason of any medically determinable physical or mental
impairment which can be expected to result in death or which has lasted or can be
expected to last for a contious period of not less than I8onths.” 42 U.S.C.

8 423(d)(1)(A). An individual is “disabled”nder the Act “only if his physical or mental

impairment or impairments are of such gsdyethat he is not only unable to do his
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previous work but cannot, considering his agjcation, and work experience, engage in
any other kind of substantial gaihfwork which exists in the natiohaconomy.”
8§ 423(d)(2)(A). The Commissioner follows adistep evaluation process to determine
whether a claimant is disablédilliams v. Bowen844 F.2d 748, 750 (10th Cir. 1988). In
the first four steps of this process, the lant bears the burden es$tablishing a prima
facie case of his disabilityd. at 751 & n.2. If he succesdthe fifth step involves
“determining whether the claimant has thsideal functional capacity (RFC) ‘to perform
other work in the national economy in viewlo$ age, education, and work experience.”
Id. at 751 (quoting@owen v. Yuckeréd82 U.S. 137, 142 (1987))At this step, the burden
shifts to the Commissioner &stablish that despite the ctant's medical impairments,
he “retains the capacity to perform an altéineawork activity and thathis specific type
of job exists in tk national economy.ld. (citations and internal quotation marks
omitted).
Background

Plaintiff's date last insured (“DLI") wa September 30, 2010. AR 33. Therefore,
he has the burden of eslishing he was disabled “on that date or befoi#&ilson v.
Astrue 602 F.3d 1136, 1139 (10th Cir. 2010). el determined Plaintiff had, through
the DLI, lumbar spinal stenosis, a severe impant. AR 33. But she also determined he
had the RFC to perform light work with @@sional stooping, kneeling, and crouching,
that he could lift/carry ten pounds frequendigd twenty pounds occasionally, he could

walk/stand up to six ogight hours with normal breaks,dahe could sit up for up to six

1 One’s RFC is the most that individual can do despite his/her limitations. 20 C.F.R. § 404.1545(a)(1).
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of eight hoursld. 35. The ALJ foundhat through the DLI, Rintiff could perform his
previous jobs as a waiter and greelerat 38. Therefore, she mduded Plaintiff was not
disabled for the relevant time period, fronugst 18, 2008, the alleged onset date, to
September 30, 2010, the Dldl. at 38.

Standard of Review

“We review the Commissioner’s decisiolm determine whether the factual
findings are supported by substantial evidendie record and whether the correct legal
standards were appliedWilson 602 F.3d at 1140 (citation omitted). “Substantial
evidence is such relevantidgnce as a reasonable mind might accept as adequate to
support a conclusionld. (citation and internal quotation marks omitted).

Analysis

Plaintiff challenges the Report and Reguoendation on two growls. First, he
argues the Administrative Law Judge (“AlJfailed to adequately explain why she
rejected Dr. Graham’s, his treating physician’s, opinion concerning Plaintiff's RFC.
Second, he contends the AtJinding regardig his lack of credibility concerning the
disabling effect of his pain is describedhailerplate languagena is not supported by
substantial evidence.

A. Dr. Graham’s August 2012 RFC Questionnaire

Dr. Graham completed a Lumbar Spine Residual Functional Capacity
Questionnaire on August 24, 2012R 535. She opined Ptdiff could stand for only
fifteen minutes at a time, sit for only thirty muites at a time, and should have his leg(s)
elevated forty-five degrees during periods prolonged sitting and for twenty-five
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percent of an eight-hour sedentary work day.at 538-39. She also determined that
during an eight-hour work day, Plaintiff musalk every fifteen minutes for two minutes
each timeld. According to Dr.Graham, Plaintiff needs a job that permits shifting his
position at will from sitting,standing, or walkingld. at 539. She opined he can
occasionally lift and carry ten pounds osde but should never lift and carry twenty
pounds or mordd. at 539. Finally, Dr. Graham concled Plaintiff is likely to be absent
from work more thanhree times per month as a resilhis impairment or treatmenrid.

at 540. The ALJ gave this opinion little i\ght because Dr. Graham completed the
guestionnaire almost two years after thel,Cdnd her contemporaneous treatment notes
for the relevant period, August 18, 20083eptember 30, 2010,dlnot include any of
the limitations noted ithe questionnaired. at 37-38.

Plaintiff asserts the ALXShould have considerethe limitations Dr. Graham
included in the August 2012 quesnaire when determininglaintiffs RFC. The Court
finds no error on the ALJ’s part in thisgard. Dr. Graham completed this questionnaire
almost two years after Plaintiff's DLI angiave no indication #t it was intended to
provide a retrospective opiniam the limitations caused by Plaintiff's spinal stendsis.
fact, Dr. Graham did not answer the questionhaiform asking for “the earliest date that

the description of symptoms and limitatianghis questionnairapplies.” AR 540.

% Dr. Graham did include in the questionnaire aregfee to an MRI done on February 3, 2010. AR 536.
But this was in response to a question asking heremtifgt clinical findings or test results that show
Plaintiff’'s medical impairment, not the symptoms associated with that impairtdeitccording to Dr.
Graham, the MRI “shows stenaosis at L3-L4 [and] L4-Lsl" The ALJ agreed with the conclusion that
Plaintiff has lumbar spinal stenosis, but disagred@t Wr. Graham as to the severity of the symptoms
associated with that condition.



“[T]he relevant analysis is whether the claimant was actuidigbledprior to the
expiration of [his] insured statusPotter v. Sec’y of Health & Human Serv305 F.2d
1346, 1348-49 (10th Cir. 199(gitation omitted). The questimaire on its own does not
support the fact that Plaintiff was disatdl during the relevant time period. And Dr.
Graham’s contemporaneous notes do not adelyusupport the limitations described in
the questionnaire. The notes consistentlyesRiaintiff has “[tjenderness with palpation
in the lumbar region and fjas limited range of motion dde pain.” AR 476, 478, 480-
81, 483-88. But Plaintiff does not point to,dathe Court does not find, any notes of Dr.
Graham that support the extent of the litttlas she listed in Agust 2012. Therefore,
the ALJ did not err in rejectg her opinion regarding Plaiffts limitations as expressed
in the questionnaireSee Castellano v. Sec'y dealth & Human Servs26 F.3d 1027,
1029 (10th Cir. 1994) (“A treatg physician’s opinion may hbejected if his conclusions
are not supported by specific findings. TheJAlejected the treating physician’s opinion
here because the treating physician’s owffice records did not support his later
expressed opinion that plaintiff was totadligabled.” (internal citations omitted)).

Plaintiff contends the ALJ did nsufficiently consider all of th®rapeaufactors
before rejecting his treating physician’s opmiabout his RFC. “A ALJ must evaluate
every medical opinion in the record, altighuthe weight given eh opinion will vary
according to the relationghi between the disabilityclaimant and the medical
professional.”"Hamlin v. Barnhart 365 F.3d 1208, 1215 (10th Cir. 2004) (citing 20
C.F.R. § 404.1527(d)). “The ALJ is requiredgive controlling weighto the opinion of
a treating physician as long as the opiniosupported by medicallgcceptable clinical
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and laboratory diagnostic techniques andnd inconsistent with other substantial
evidence in the recordld. (citing 8 4011527(d)(2)). “When an Al rejects a treating

physician’s opinion, [s]he must articutat'specific, legitimate reasons for hler]
decision.” Id. (quoting Drapeau v. Massanari255 F.3d 1211, 1213 (10th Cir. 2001)).
“An ALJ must also consider series of specific factors idetermining what weight to

give any medical opinion[d. (footnote and citation omitted). These factors include:

(1) the length of the treatmentelationship and the frequency of

examination; (2) the nature and exteof the treatment relationship,

including the treatment pvided and the kid of examination or testing
performed; (3) the degrde which the physician’s opinion is supported by

relevant evidence; (4) consistency beén the opinion and the record as a

whole; (5) whether or not the physigias a specialist in the area upon

which an opinion is rendered; and) @her factors brought to the ALJ’s
attention which tend to support or contradict the opinion.
Drapeay 255 F.3d at 1213.

There is no requirement that &b.J expressly consider all sRrapeaufactors.
Oldham v. Astrue509 F.3d 1254,258 (10th Cir. 2007). “Not every factor for weighing
opinion evidence will pply in every case.ld. (citing Social Secuty Ruling 06-03p).
Here, the ALJ could have reasdity concluded that the factors were “largely irrelevant
and not worthy of discussiofdecause Dr. Graham’s opiniabout Plaintiff's limitations
in August 2012 is irrelevartb the issue of whether Plaith was disabled from August
18, 2008 to September 30, 2003. Andersen v. Astru819 F. App’x 72, 718 n.2 (10th
Cir. 2009) (unpublished) (“[T]he ALJ could haveasonably determindtlat most of the

explicit treatment-related and physiciatated regulatory factors ... were largely

irrelevant and not worthy ofliscussion, because the tirg physicians offered their



opinions based upon Ms. Oldham’s falserpises.”). The ALJ prodied a good reason
for the weight she accorddade August 2012 questionnaire, and “[n]Jothing more was
required in this cas®Ildham 509 F.3d at 1258.
B. ALJ’s Credibility Finding

Plaintiff next argues the ALJ’s finding garding his credibility is expressed in
boilerplate language and ot supported by substantiavidence. In assessing the
credibility of a claimant who alleges pain-producing impament, the ALJ must
determine, after consideg both the objective and sebjive evidence, whether the
claimant’'s pain is actually disablingeyes-Zachary v. Astru€95 F.3d 1156, 1166-67
(10th Cir. 2012). The ALJ should consider suttlings as “a claimant’'s persistent
attempts to find relief for his pain and hisllingness to try any treatment prescribed,
regular use of crutches or a cane, regulata with a doctor, ahthe possibility that
psychological disorders combimath physical problems.L.una v. Bowen834 F.2d 161,
165-66 (10th Cir. 1987) (citations omitted). ditlonal factors include “the claimant’s
daily activities, and the dosage, effectiveness, and side effects of medidati@.166.
“[S]o long as the ALJ sets forth the spexiévidence [s]he relies on in evaluating the
claimant’s credibility, [fhe need not make a formalisticctar-by-factor recitation of the
evidence.”Keyes-Zachary695 F.3d at 1167 (citation aited). “{ClJommon sense, not
technical perfection, is our guiddd.

The ALJ noted that nghysician had recommendesurgery for Plaintiff's
condition, his pain medication had been pri®ed by a primary care physician, rather
than a pain management specialist, anfflerdint providers coragded Plaintiff had
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exaggerated his symptoms. AR 35-36. She pdgnted to evidence that physicians found
he could return to work, he required no iéiddal physical therapy, and there were no
recommendations for future “consetiva or surgical intervention.ld. Plaintiff has not
directed the Court to any ewdce in the administrative gerd that, when considered
with all of the evidencas a whole, would demonstratéaak of substantial evidence for
the ALJ's credibility finding® Although he takes issueitw the ALJ's boilerplate
language—that “the claimdst statements concerning the intensity, persistence and
limiting effects of these symptts are not entirely crediblézas Judge Mitchell
correctly notes, “use of sh boilerplate is problemationly when it appears in the
absence of a more thorough analysiséyes-Zachary695 F.3d at 1170 (citation and
internal quotation marks omitted'‘Because there is no iradition that the ALJ misread
the medical evidence as a whalieference must be given tioe ALJ’'s determination of
the claimant’s credibility.’Norris v. Barnhart 152 F. App’x 698, No05-7002, 2005 WL
2375204, at *5 (10th Cir. Sept. 28, 200@uoting and adoptingnagistrate judge’s

analysis).

% See Suttles v. Colvir543 F. App'x 824, 826 (10th Cir. 2018)npublished) (“Mr. Suttles has not
presented an adequately developeallehge to that aspect of the ALJ's decision. Save for two patently
meritless objections, he does not challenge partiasipects of the ALJ’'s discussion of the evidence, nor
cite to specific evidence in the record that the ALJ should have but did not address.” (footnote omitted));
McAnally v. Astrug241 F. App’x 515, No. 07-7010, at *2 (10th Cir. July 23, 2007) (unpublished) (“[W]e
agree with the magistrate judgeth.. the claimant has shown no error by the ALJ because she does not
identify any functional limitations that should have been included in the RFC [assessment] or discuss any
evidence that would support the inclusion of dimjtations.” (quoting Magistate Judge) (citation and
internal quotation marks omitted)Tthreet v. Barnhart353 F.3d 1185, 1190 (10th Cir. 2003) (“Ms.
Threet does not identify which treating physician fdeds was ignored, and we will not speculate on her
behalf.”).

*AR 35.



Conclusion
In accordance with thdoregoing, the Report @nh Recommendation of the
Magistrate Judge, Doc. N&@6, is ADOPTED in its entety. The decision of the
Commissioner is AFFIRMED.
IT IS SO ORDERED this Zbday of August, 2015.
DAVID L. RUSSELL )
UNITED STATES DISTRICT JUDGE




