Batton v. Mashburn et al Doc. 28

INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

DAVID BATTON, )
)
Plaintiff, )
)

V. ) CaseNo. ClV-14-651-R
)
JAMES GREGORY MASHBURN, )
individually, and in his official )
capacity as District Attorney for the )
Twenty-first Prosecutorial District, )
(aka Greg Mashburn); and JOHN )
and JANE DOES, )
)
Defendants. )

ORDER

Before the Court is Defendant MashbsriMotion to Dismiss Plaintiff's First
Amended Complaint. Doc. N&®6. This action arises fmo Plaintiff’'s termination by
Mashburn, a District &orney, from his position as an assistant district attorney for the
Twenty-first Prosecutorial District. First AnCompl. {1 8, 28. Plaintiff brings claims
against Mashburn in his individual capatinder 42 U.S.C. § 1988r violation of his
First Amendment right of association and qorecy, tortious interference with contract,

and tortious interference with gepective economic advantadd. at 9-11. Mashburn

! Plaintiff filed a Notice of Voluntary Dismissd@Regarding the State of Oklahoma or Any Official

Capacity Party on December 15, 2014, before filiigyFirst Amended Complaint. Doc. No. 11. In his
First Amended Complaint, the caption lists Mashbura dsefendant in his official capacity, but states in
the text of the complaint that claims are brougtdiagt Mashburn only in his individual capacity. First
Am. Compl. 1. In his response to the motion now atesBlaintiff states that he intended to bring a claim
for tortious interference with prospective econométvantage against Mashburn only in his individual
capacity. Doc. No. 27, at 10. Mashburn assumeshtaattiff's claims are still brought against him only

in his individual capacity. Doc. No. 26, at 22 (“Plaintiff has no claims ag#iastState, because such

allegations would involve the sovereign immunitytiodé State pursuant to Oklahoma’'s GTCA.” (citation
omitted)). The Court assumes that Plaintiff intendedbring claims against Mashburn only in his

individual capacity.
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moves to dismiss Plaintiff'slaims under Rule 12(b)(6) fdailure to state a claim upon
which relief can be granted. Doc. No. 26 9at~or the followingreasons, the motion is
granted in part and denied in part.

Facts

According to the First Ammeded Complaint, Plaintiff was hired as an assistant
district attorney to wik in the civil division to represnt Cleveland, McClain, and Garvin
Counties. First Am. Compl. 18, 11. His dutiesncluded “being familiar with current
events and developmentsthre law and keeping county officials informed regarding the
potential impacts of their policies or action$d.  17. On March 28, 2012, Plaintiff
prepared a memo for Mashburaxplaining a recent decision from the Tenth Circuit
Court of Appeals and its impaan the release of booking photdsl. §f 21-22.
According to Plaintiff, “[e]verpne agreed such photos did haie to be released by the
Sheriff under state or federal lawd. | 22. After providing thenemo to the Sheriff, the
Sheriff “elected to stop releasing all bawy photos unless it served a valid law
enforcement purposeld.

Private individuals then began to mad@mplaints about theinability to obtain
booking photos.ld.  24. When Fox 25 requestezh interview “regarding the
implications of the Tenth Circuit opiniofor the counties in Akhoma,” Mashburn
required Plaintiff to attend to make thebfio aware “that the DA’s office was not
promoting the policy of the Sheriff.Id. Plaintiff participatedin the interview, and
explained “the legal basfer the Sheriff's decision.Td. According to tle complaint, the
article, published on June 19, 2012, “misstetederal points ... and indicated the county
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rather than the Sheriff's department waspensible for the decision of the Sheriff,”
because the Sheriff “apparentiydicated to the reportdre was relying on the DA’s
office.” 1d. § 25. Allegedly upset with the tamme and concerned about how law
enforcement officers would pergei him, Mashburn terminatdelaintiff three days later
and, after informing the media about his teration, had him escatl out of the office
by armed guardsld. 11 26, 28-29. Plaintiff also afles that not long prior to his
termination, Mashburn made “degradingnegks” regarding his membership in the
ACLU and looked down on him for being member of the Cleveland County Bar
Associationld. 1 34.

Standard of Review

In considering a motion under Rule(kt®6), the Court must determine whether
Plaintiff has stated a claim upon which relrefy be granted. A motion to dismiss is
properly granted when the colamt provides no “more than labels and conclusions, and
a formulaic recitation of the elements of a cause of actiBell’ Atl. Corp. v. Twombly
550 U.S. 544, 555 (200. A complaint must contain englu “facts to state a claim to
relief that is plausible on its face” and thettal allegations “must be enough to raise a
right to relief above the speculative levdld. at 555, 570 (citation omitted). Although
decided within armantitrust context,Twomblystated the pleading standard for all civil
actions.See Ashcroft v. Igbab56 U.S. 662, 677-78 (200%or the purpose of making
the dismissal determination, the Court mustegt all the well-pleaded allegations of the
complaint as true, even if doifill in fact, and must constrube allegations in the light
most favorable to the claimaMlilson v. Montanp715 F.3d 847, 85¢L0th Cir. 2013).
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Analysis

A. Qualified Immunity

Plaintiff brings his First Amendment freedoofi association claim pursuant to
§ 1983. First Am. Compl. at 9-10. Secti@®83 “allows an injted person to seek
damages against an individuaho has violated his or hdederal rights while acting
under color of state law.Cillo v. City of Greenwood Villager39 F.3d 451, 459 (10th
Cir. 2013). Mashburn contends that he is entitled to qualifieduimign for Plaintiff's
First Amendment claim. Doc. No. 26, at.1Qualified immunity shields from liability
government officials performing discretiondonctions “if their comduct does not violate
clearly established rights of which a readdaayovernment officialvould have known.”
Perez v. Unified Gov't of Wyandotte Cnty./Kansas City, Kan432 F.3d 1163, 1165
(10th Cir. 2005) (citation omitted). Once afel®dant asserts gliieed immunity, the
plaintiff bears the burden of showing “(1)aththe defendant’s aotis violated a federal
constitutional or statutory rightnd, if so, (2) that the right was clearly established at the
time of the defendard’unlawful conduct.Cillo, 739 F.3d at 460 (citations omitted). The
Court applies “the same standard in evaluating dismissals in qualified immunity cases as
to dismissals generally3hero v. City of Grove, Oklahomal0 F.3d 1196, 1200 (10th
Cir. 2007) (citation omitted).

1. Plaintiff Allegesa Violation of a Constitutional Right

First, taking the allegations in the Rilsmended Complaint as true, Mashburn has
stated a claim for a violatioof his right of association. “The First Amendment protects
public employees from discrimination basednpheir political beliefs, affiliation, or
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non-affiliation unless their workequires political allegiance3nyder v. City of Mogb
354 F.3d 1179, 1184 (10tlir. 2003) (citation omitted). For a terminated public
employee to succeed on a claim for a violatiothdg right, the folleving elements must
be satisfied: “(1) political affiliation and/dreliefs were substantial or motivating factors
in his [termination], and (2) his positiadid not require daical allegiance.”Poindexter

v. Bd. of Cnty. Comm’rs of Cnty. of Sequqyai8 F.3d 916, ¥ (10th Cir. 2008)
(quoting Barker v. City of Del City215 F.3d 1134, 1138 (10th Cir. 2000) (internal
guotation marks omitted) (citingranti v. Finke] 445 U.S. 507 (1980Elrod v. Burns
427 U.S. 347 (1976)).

Plaintiff alleges that he was terminated,least in part, based on his affiliation
with the ACLU. First Am Compl. 1 34, 37. INAACP v. Buttonthe Supreme Court
held “that the activities of the NAACP .are modes of expression and association
protected by the First and#&rteenth Amendments.” 311.S. 415, 428 (1963). Relying
on its decision irButton the Court later found im re Primusthat “[flor the ACLU, as
for the NAACP, litigation is not gechnique of resolving private differences; it is a form
of political expression and political assdma.” 436 U.S. 412428 (1978) (footnote
omitted) (quotingNAACP v. Button371 U.S. 415, 429, 431 (1963)) (internal quotation
marks omitted). Accordingly, therimus Court held that writing &etter to an individual
advising her that free legal assistancevailable from the ACLU is protected by the
First Amendment’s right of associatiotd. at 414, 431. InCopp v. Unified School
District No. 501 the Tenth Circuit construeButton “as protecting activities involving
the assistance of litigation viraditing civil rights.” 882 F.2d547, 1550 (10th Cir. 1989).
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This includes “attending meegs on necessary legal st2pand “associating for the
purpose of assisting persoseeking legal redresdd. Based on the above authority, the
Court finds that by being a member oetACLU, Plaintiff is “associating [with a
political organization] for tb purpose of assisting pers seeking legal redress.”
Accordingly, he is protected from discrimtian based on this pdical affiliation unless
his work required political allegianée.
a) Substantial or Motivating Factor

Plaintiff has sufficiently alleged thahis association with the ACLU was a
substantial or motivating factor in his termireti He alleges that “not long prior” to his
termination, Mashburn “made degrading remarks regarding Plaintiff's long standing
membership in the ACLU ... [and] indicatédat a state prosecutor had no business in
such an organization.” First Am. Compl. {.3donstruing the allegations in the light
most favorable to Plaintiff, its plausible that when Maktrn terminated Plaintiff, he

was motivated, at least in part, byaiakiff's membershipn the ACLU.

2 In his motion to dismiss, Mashburn focuses on two factors fronG#reettiPickering test. Doc. No.

26, at 13-14. Although the Court recognizes thatGhecettiPickering analysis is sometimes applicable

in the freedom of association conteste Cillg 739 F.3d at 462 (analyzing a right to associate with a
Union claim under th@ickeringConnicktest), that analysis does not apply when a plaintiff contends that
a defendant violated his right pmlitical associationSee Jantzen v. Hawkink88 F.3d 1247, 1251 (10th
Cir. 1999) (“Where a government employer takes adverse action on account of an employee’s political
association and/or political beliefs, vapply the test as developed in tBkod v. Burnsand Branti v.
Finkel line of cases. Where a government employ&estaadverse action because of an employee’s
exercise of his or her right of free speech, we apply the balancing tesPit&ering v. Board of Educ.
And Connick v. Myer$ (internal citations omitted))see also Trujillo v. Huerfano Cnty. Bd. of Cnty.
Comm’rs 349 F. App’x 355, 360 (10th Cir. 2009) (unpubdsd) (“[P]laintiffs argue that defendants
violated their right to political association, artius the district court incorrectly applied the
PickeringGarcetti free speech test instead of tBkod/Branti political association analysis. We agree.”
(footnote omitted) (citinglantzen 188 F.3d at 1251)).
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b) Political Allegiance
The next question is whethdlaintiff's position as assiant district attorney
working in the civil divisiorrequired political allegiance. Véther political association is
an appropriate job requirement is generallguestion of fact, but the Court may resolve
it as a matter of law if there are no factslispute concerning the duties of the position.
Snyder 354 F.3d at 1185. In ih case, Mashburn bearsetlburden of proving that
political association “is an appropriate regment for the effective performance of the
public office involved.”ld. (citation omitted).
Mashburn does not address tisisue; rather, he appears to assume that the ACLU
IS not a political organizationSeeDoc. No. 26, at 18-19 (distinguishidlen v. Kline
507 F. Supp. 2d 115QD. Kan. 2007), on the basis ath “the plaintiff's claimed
association in that matter was his politiqadrty affiliation andthat he had been
terminated by the newly elect&h of a different party”). This matter is before the Court
on a motion to dismiss and not a motiongsammary judgment, and there is no evidence
in the record of Plaintiff's job duti€sAbsent such evidence, the Court is unable to
conclude that Plaintiff's position required political allegiance. Acicmlgl, Plaintiff has
sufficiently alleged the deprivatiasf his right of association.
2. TheRight Was Clearly Established
The Court also finds that the right at iesa this case was clearly established at

the time of Plaintiff's termination. The test for determining whether a right is “clearly

% Although Mashburn directs the Court to an Oklahoma statutea GBTAT. ANN. tit. 19, § 215.25, in
which he contends the duties of an assistant disttimtng@y are statutorily defined, Doc. No. 26, at 20,
this provision does not preclude the possibility opdte in the precise nature of Plaintiff's duties, and
whether those duties require political allegiance.
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established” is an objective onBrown v. Montoya 662 F.3d 1152, 1164 (10th Cir.
2011).The Court must not defindearly established law “a& high level of generality;”
rather, [tlhe contours of the right must be sufficiently clear that a reasonable official
would understand that what hedsing violates that right, Anderson v. Creightqrd83

U.S. 635, 640 (1987). “We dmot require a case directly goint, but existing precedent
must have placed theastitory or constitutionadjuestion beyond debateAshcroft 131

S. Ct. at 2083.

Mashburn argues that “there is no clgagbtablished law which provides that an
assistant district attorney maot be terminated for hisssociation in an organization
who[se] stated purpose could bensidered contrary to ehprosecution of crime.” Doc.
No. 26, at 19. What Mashbumppears to be arguing isaththere is a distinguishing
feature of the position of an assistant distatibrney that rendsrtermination for that
attorney’s membershim the ACLU nonvolative of the First Amendment. But he cites
no evidence or authority for éhproposition that Plaintiff’'s particular position required
political allegiance, and he cites no authority the contention that his position is
relevant for another reason. The Court codek that a reasonable official would know
that terminating Plaintiff for being a memb of the ACLU violated his right of
association as that right is definedBatton Primus andCopp Because Plaintiff has

alleged the violation of hisght of association and thigght was clearly established at

* Ashcroft v. al-Kidgd131 S. Ct. 2074, 2084 (20) (citations omitted).
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the time of his termination, Maburn is not entitled to qualiid@mmunity with respect to
this claim?
B. TortiousInterferencewith Contract

Because Plaintiff consent® the dismissal of his tortious interference with
contract claim, Doc. No. 27, at 2 n.1, this claim is dismissed.
C. Tortious|nterference with Prospective Economic Advantage

Mashburn next argues thBtaintiff fails to state a eim against him for tortious
interference with prospectv economic advantage. Doblo. 26, at 21. This claim
“usually involves interferencevith some type of reasobke expectation of profit.”
Overbeck v. Quaker Life Ins. Ca57 P.2d 846, 847-48 (CklCiv. App. 1984). To
prevail, a plaintiff must allege and provenét existence of a valid business relation or
expectancy, knowledge of the relationship xpextancy on the padf the interferer, an
intentional interference inducing causing a breach or termation of the relationship or
expectancy, and resultant damage to th#ypahose relationship has been disrupted.”
Lakeshore Cmty. Hp., Inc. v. Perry538 N.W.2d 24, 27 (Mh. Ct. App. 1995)see also
Brock v. Thompsqn948 P.2d 279, 293 n.58 (Okla. 1997) (citibgkeshore“for the
elements of tortious interference with prospective economic relationsGonzalez v.

Sessoml37 P.3d 1245, 1249 (Okla. Civ. Ag006) (listing the same elements).

®> Because the Court finds that Plaintiff has stated a claim for violation of his right of association with
respect to his membership in tA€LU, and that Mashburn is not entiléo qualified immunity on this
claim at this stage of the proceeding, the undeesigneed not address Plaintiff's additional right of
association claim for termination based on his mestiiprin the Cleveland County Bar Association.
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Mashburn cannot be held i@ on this claim because tarminating Plaintiff, he
was acting in a representativepaaity for Plaintiff's employg the Office of the District
Attorney of the Twenty-first Prosecutorial District:A cause of action for wrongful
interference with contract can arise onlyemhone who is not a party to a contract
interferes with that contradty convincing one of the contracting parties to breach its
terms.” Ray v. Am. Nat'| Bank & Trust Co. of Sapul@4 P.2d 1056, 1060 (Okla.
1994). A defendant who was a party to tbhatecact, in his representative capacity, cannot
be held liable on such a clairdl.; see also Voiles v. Santa Fe Minerals, Jrgd1 P.2d
1205, 1210 (Okla. 1996) (“Hugoton cannot leble for wrongfully interfering with a
contract if it was acting in a representativeamfy for a party to that contract.”). This
limitation also applies to tortious interferenclaims when there was no contractual right
to continued employmentSee Martin v. Johnsor975 P.2d 889, 896 (Okla. 1998)
(distinguishingRay and Voiles on a separate ground in a case in which a non-tenured
teacher sued when her cadt was not renewed).

Here, Plaintiff alleges thaflashburn “at all times waséhelected official acting as
the district attorney and thpolicy maker regarding personimeatters for the Twenty-first
Prosecutorial District.” First Am. Compl. | He also alleges that he “was hired as an
assistant district attoey for the Twenty-first Prosecutorial Districtld. { 8. Because

Mashburn was a party, in his representati&pacity, to the business relationship between
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Plaintiff and the Office of the District torney for tle Twenty-first Prosecutorial
District, he cannot be liable for wrondy interfering with that relationship.
D. Conspiracy

Finally, Mashburn argues that Plaintiff faits state a claim for conspiracy because
he has not alleged an undenlgiunlawful act. Doc. No. 2@t 25. “A civil conspiracy
consists of a combination of twor more persons to do anlawful act, or do a lawful act
by unlawful means.’Brock 948 P.2d at 294 (footnote omide A mere conspiracy is
insufficient. “To be liable the conspirat must pursue an independently unlawful
purpose or use an independently unlawful mealt.”(footnote omitted). If the act
complained of and the means emphbyee lawful, there is no liabilityd.

The Court has determined thHalfaintiff states a claim for violation of his right of
association. This is an unlawful act thadn serve as the basis for Plaintiff's civil
conspiracy claim. Further, Plaintiff alleges that “ALEXANDER and MASHBURN
devised a scheme to mislead the press ahticpto avoid any adverse publicity,” and
that “MASHBURN and ALEXANDER elec# to intentionally cause Plaintiff
humiliation and harm.” First AnCompl. { 28. These allegations are sufficient to state a

claim for civil conspiracy.

® The Supreme Court of Oklahoma heldMiartin v. Johnson975 P.2d 889, 896-97 (Okla. 1998), that
“[ilf an employee acts in bad faith and contrary toititerests of the employer in tampering with a third
party’s contract with the employer we can divime reason that the employee should be exempt from a
tort claim for interference with contract.” Bhtartin is inapplicable to the present case because
Mashburn was Plaintiff’'s employer when it came tospanel decisions and he could not act contrary to
his own interestsSeeFirst Am. Compl. I 7OKLA. STAT. ANN. tit. 19, § 215.34(C) (West) (“All assistant
district attorneys shall serve at thegdure of the district attorney.”).
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Conclusion
In accordance with thforegoing, Mashburn’s Motioto Dismiss Plaintiff's First
Amended Complaint [Doc. No. 26] is GRANTED part and DENIED in part. Plaintiff's
tortious interference with contract andtious interference with prospective economic
advantage claims are dismisskits 8 1983 claims for violatioof his right of association
and conspiracy remain.

IT IS SO ORDERED this 12day of May, 2015.

" Ll A fpaae £

DAVID L. RUSSELL
UNITED STATES DISTRICT JUDGE
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