Najera et al v. Independent School District No I-54 of Lincoln County et al Doc. 30

INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

CYNTHIA NAJERA and CARLOS
NAJERA, individually and as Next Friends
and Parentsof S.N., aminor,

Plaintiffs,
V. Case No. ClV-14-657-R
INDEPENDENT SCHOOL DISTRICT
OF STROUD NO. |-54 OF
LINCOLN COUNTY and

MANDI GUERRERO, individually,

N N N N N N N N N N N N N N

Defendants.
ORDER

Before the Court is Defendf Independent School &rict, No. 54 of Lincoln
County, Oklahoma’s Motion foSummary Judgment. Doc. N&4. Plaintiffs responded
in opposition to the motionDoc. No. 28. Summary judgmeis appropriate “if the
movant shows that there is no genuine dispistéo any material ¢ and the movant is
entitled to judgment as a matter of lawgd:- R. Civ. P. 56(a). “A dispute is genuine
when a reasonable jury could find in favafrthe nonmoving pdy on the issue.Macon
v. United Parcel Serv., Inc., 743 F.3d 708, 72 (10th Cir. 2014) (tations omitted). All
facts and reasonable inferences therefrom @mstoued in the light most favorable to the
nonmoving partyld. at 712-13. Having consideredetiparties’ submissions, the Court

grants the motion in pasind denies it in part.
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Facts'

Minor S.N. and DefendanGuerrero’s (“Ms. Guerrefd daughter were on the
same softball team in the suramof 2011. Doc. No. 24, &, { 1. At the time, Ms.
Guerrero was employed by Stroud Public Schd@dsid. at 10, § 19. Around June 2011,
Ms. Guerrero began texting S.N. during aitér school. Doc. No. 24, at 6, TIdl. At
Ms. Guerrero’s home and at school, she woultlS.N.’s hands, arms, and legs, give her
letters, and hug and kiss h&d. at 6-7, 11 2-5. The texting continued until January 2012
when Ms. Guerrero’s husbarfsijas Guerrero, found out akiahhe messages and told his
wife to stop.ld. at 7, T 6. At the time, Mr. Guertewas employed by the District as a
teacher and coachd. at 10-11, T 20. After her husidh found out about the text
messages, Ms. Guerrero cacted S.N. in other wayk. at 7, 1 7-8. In April 2012 Silas
Guerrero kicked his wifeut of the house and sheowed in with her parentdd. at 8,

9 11. Her mother, Lou Cooper, vks in the office at the District middle school and her
father, Jim Cooper, wasdtDistrict softball coacHd.

On April 12, 2012, S.N.’sister found letters fra Ms. Guerrero to S.Nd., § 12.
Plaintiff Cynthia Najera met with DistricBuperintendent Joe Van Tuyl that day to
inform him of Ms. Guerrero’s conductd. at 8-9, § 13. Van Tuyl suspended Ms.
Guerrero effective April 12, pending an intigation, and informed her that she was not

allowed on school grounds or &itend any school functiohd. at 9, § 15. A few days

! For this Section, the Court includes only undispufacts, including those facts Plaintiffs do not
specifically admit or denySee LCVR 56.1(c) (“All material facts set forth in the statement of the material
facts of the movant may be deemed admitted for the purpose of summary judgment unless specifically
controverted by the statement of material facts of the opposing party.”).
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later, Van Tuyl recommended that her empieyt be terminated, and Ms. Guerrero
resigned on April 25.d. at 10, { 19.

Ms. Guerrero never returnedwemrk after April 12, 2012ld. But she did continue
to attend her daughter’s ¢leetball and softball gamesl., I 20. At least once after April
12, Ms. Najera saw Ms. Guerrero go inte thirls’ locker room during one of S.N.’s
basketball games; but S.N. was nothe locker room at the timéd. at 11, § 21; Doc.
No. 28, Ex. 3, at 42 (lines 1118). Ms. Najera testified thalis happened idune 2012,
and “[o]n more than one occasi” Doc. No. 28, Ex. 3, &9 (lines 18-19), 42 (lines 11-
14). On May 31, after seeing Ms. Guerravorking at the concession stand in the
District's gymnasium during a basketball carifan Tuyl and the Athletic Director told
her she could not volunteer for any schadtivity. Doc. No24, at 11, § 24.

Despite Ms. Guerrero’s presence at s@uokool functions after April 12, 2012,
she did not speak to or have physical contatit S.N. on District property at any time
after that dateld. at 15, § 37. On August 7, 2012,n/&uyl told Ms. Guerrero she could
participate only as a spectator at school evas a parent to her children, and was not
permitted to participate in a wahat would place her in ¢hdirect vicinity of S.Nld. at
12, 1 27. He also told hereskivas not permitted in the loekrooms or workout areasl.
at 12-13, {1 27. Buon October 31, 2012, Ms. Najemaformed Van Tuyl that Ms.
Guerrero had gone intthe locker room again when edrleaders were preparing for a

competition.ld. at 13, § 28.



Analysis

A. TitlelX

Defendant seeks summary judgm on Plaintiffs’ claim uder Title IX. To prevalil
under Title 1X, Plaintiffs must show 1) dh S.N. “was excluded from participation in,
denied the benefits of, or selojed to discrimination in amducational program; 2) that
the program receives federal assistance;3rtiat the exclusion from the program was
on the basis of sex.Seamons v. Show, 84 F.3d 1226, 1232 Qth Cir. 1996) (citation
omitted). Sexual harassment is a form of @mwmation on the basis of sex, actionable
under Title IX.Escue v. N. Oklahoma Coll., 450 F.3d 1146, 115a40th Cir. 2006) (citing
Franklin v. Gwinnett Cnty. Pub. Sch., 503 U.S. 60, 75 (1992)T.0 establish Defendant’s
supervisory liability under TitldX for the sexual harassmenf S.N., Plaintiffs must
prove 1) Defendant “remain[e]d deliberatetgifferent to acts of harassment of which it
ha[d] actual knowledge, 2) the harassment rgasrted to an appropriate person ... with
the authority to take corrective action todethe discrimination, and 3) the harassment
was Sso severe, pervasive angeghbvely offensive that it ... deprived the victim of access
to the educational benefits or apfunities providedy the school.'1d. (quoting Gebser
v. Lago Vista Indep. Sh. Dist., 524 U.S. 274290 (1998);Murrell v. Sch. Dist. No. 1,
Denver, Colorado, 186 F.3d 1238, 1246 (10th Cit999)) (internal quotation marks
omitted).

1. Prior to April 12, 2012

Defendant argues that no “appropriatestiict employee had actual knowledge of

the harassment prior tApril 12, 2012. Da. No. 24, at 17-20. Plaintiffs assert Silas
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Guerrero and Jim and Lou GQper all had knowledge of é¢hharassment as of January
2012, and they are “appropriate” District employ&es.Doc. No. 28, at 3-4.

The issue here is whether “an approgrigerson ... with the authority to take
corrective action to end the discriminatidrdd knowledge of MsGuerrero’s harassment
of S.N. prior to April 12, 12. A teacher may be an “apprigpe person” under Title IX
if s/lhe “exercised control over the harasaed the context in which the harassment
occurred.”"Murrell, 186 F.3d at 1248. There is no exide in the record that Jim Cooper
or Silas Guerrero, as teachers or coachasahg authority over MsGuerrero such that
they could “take corrective action to end tiscrimination.” The same is true of Lou
Cooper, who works in the middle school offidderefore, any knowledge they had about
the harassment cannot supporexwisory liability of Defendaninder Title 1X.

2. After April 12, 2012

Plaintiffs argue there are genuine issog$act concerning the reasonableness of
Defendant’s actions after it was notified tbe harassment on April 12, 2012. Doc. No.
28, at 12. Although it is a v close question, the Cournfis Plaintiffs have produced
just enough evidence tmake this issue a question ottfaTo be liable under Title IX,
Defendant must have beenliderately indifferent to theharassment. A District is
deliberately indifferent to harassment “only wlits] response to ¢hharassment or lack
thereof is clearly unreasonablelight of the known circumstancesRost ex rel. K.C. v.
Seamboat Springs RE-2 Sch. Dist., 511 F.3d 1114, 1121 (10th Cir. 2008) (quotibayis,

as Next Friend of LaShonda D. v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 648 (1999)).



Plaintiffs assert that altugh Van Tuyl “promised Plaiiffs that Mandi Guerrero
would be prohibited from being on school peoy from April 12, 2012,” she “was
allowed by the school to be on school prépemcluding the gid’ locker room, the
soft[]ball field, and basket[]ball games. which caused opportities at the school.”
Doc. No. 28, at 10. In respansDefendant points to the uspduted fact that “[a]t no time
after April 12, 2012 did Deferaoht Guerrero speak to or hapbysical contact with S.N.
on District property.” Doc. No. 2@t 5; Doc. No. 24, at 15, | 37.

“The Supreme Court has stated ‘the deldie indifference must, at a minimum,

causestudents to undergo harassment or make thalote or vulnerable to it.” Escue,
450 F.3d at 1155 (emphasis added) (quobagis, 526 U.S. at 644-45). Therefore, a
District may be liable under Title IX if itdeliberate indifference causes students to be
vulnerable to harassmenSee Rost, 511 F.3d at 1123 (“Here eéhdistrict’s response did
not cause K.C. to undergo harassment okanaer liable or vulnerable to it.” (citing
Davis, 526 U.S. at 645)).

Van Tuyl attests that on April 13, 201Be started an ingéigation into the
allegations of sexual harassment. Doc. No. B4, 3, § 10. In the investigation, he
learned that S.N. and Ms. Guerrero’s daughtere understood tbe very close friends

and sports teammates District teams.ld. at 5,  12. He also learned that the two girls

“were often seen together at school eventsontests, and often the presence of Mandi

2 This is based on the statutory languageéhich prohibits a student from beingubjected to

discrimination under any education program or activigceiving Federal financial assistancBavis,

526 U.S. at 639 (quoting 20 U.S.C. § 1681(a)). The Supreme Cobdvis relied on a definition of
“subject” found in Random House that includes “tokm#iable or vulnerable; lay open; exposkH’ at

645.



Guerrero.”ld. A reasonable jury could infer théased on his investigation and his
reading of the letters Ms. Guerrero wrote to Siéll.at 6, § 16, Van Tuyl was aware that
one of the places Ms. Guerrenmuld meet S.N. was the locker room, where the two
would hug and kissSee Doc. No. 24, at 7, 1 5. It wadillalso be reasonable to infer Van
Tuyl was aware that Ms. Guerrero petters into S.N.’s basketball begeeid. 1 7.

Ms. Najera testified that she saw Ms. Gas go into the locker room in June
2012 during one of S.N.’s basketball gamesd that she notified Van Tuyl. Doc. No. 28,
Ex. 3, at 39-40. Ms. Najera was “upset becdse Guerrero] used that avenue to get to
[S.N.] already.”ld. at 40 (lines 15-16). Van Tuyl said “he would look into it,” but that
“he could not prevent her from having cact with ... her chd,” even though Ms.
Guerrero’s daughter was not in the locker room at the ticheat 47-48. Ms. Najera
further testified that she saw Ms. Guerreroigfo the locker room[o]n more than one
occasion,” even after the initilame she saw her in Junel at 42 (lines 11-14).

Van Tuyl's only response to Ms. Guerrggoing into the locker room in June
2012 appears to be a letter dated August X2 20forming her, once again, that she is not
permitted in the locker rooms. DoNo. 24, Ex. 3, at 10-11,  27. Even after sending
that letter, Van Tuyl learned o@ctober 31, 2012 that M&uerrero was irthe locker
room again when cheerleadevgre preparing for a comgi#on, an activity in which
S.N. was participatindd., Ex. 3, at 11-12, § 28. The ed#rleading coach told Van Tuyl
that Ms. Guerrero was in thecker room helping the cheedders with their hair and
make-up.ld. Despite evidence that M&uerrero was in the loek room at least twice
after April 12, 2012, there is revidence in the record that S.N. was in the locker room at
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the same time as Ms. Guerraabany point after that dat€ee Doc. No. 24, at 11, 13
19 21, 28.

Drawing all reasonable inferences in fawdr Plaintiffs, Van Tuyl knew that a
student had been sexually harassed by a doatle girls’ locker room, and that one way
the coach would communicate witie student would be togue letters into the student’'s
basketball bag. After telling the coach stwuld not attend any school functions, Van
Tuyl learned of the coach goingto the girls’ locker roonduring a basketball game in
which the student was paipating. And after again lleng the coach she was not
permitted in the locker rooms, Van Tuyl learribdt she went into the girls’ locker room
during another event in whichdlstudent was participating.

It appears the only action Waruyl took in responsw Ms. Guerrero disobeying
his order to stay off of District propertyncluding the locker rooms, and away from
school functions, was to reissue the orderer€his no evidence ithe record that he
informed other staff membersich as the cheerleading coach, that Giserrero was not
permitted in the locker room, or that Filowed through orbanning her from school
functions altogether, even as a parenterahe learned she was not abiding by his
restrictions on her attendance. A reasonabiegould find Van Tuyl’s failure to enforce
his order for Ms. Guerrero not to enter thedsjilocker room made S.N. vulnerable to
continued harassment, and that his respavae clearly unreasonibin light of the
known circumstances. The Court denies Ddént’'s motion for summary judgment on

Plaintiffs’ Title IX claim.



B. Section 1983

Plaintiffs contend Defendant is liablender § 1983 for sexual harassment in
violation of the Equal Protection Clause thie Fourteenth Amendment because “the
decision by Superintendent Van Tuyl to allandi Guerrero to continue appearing on
school property including locker rooms &re she could run into S.N. renders the
district’s inaction a custom golicy of School District.” Doc. No. 28, at 16. Defendant
seeks summary judgment on this claim beeat&re is no “continuing, persistent, and
widespread practice of unconstitutibnenisconduct” by its employees, and the
undisputed facts show thatwas not deliberately indifferent to Ms. Guerrero’s conduct
after April 12, 2012. Doc. No. 24, at 26.

To hold a municipality liald under § 1983, Plaintiffsust demonstrate that “a
state employee’s discriminatory actions are @spntative of an official policy or custom
of the municipal institution, or are taken kan official with final policy making
authority.” Murrell, 186 F.3d at 1249 (citation omitled he Tenth Circuit has indicated
that a superintendent maye a final policy maker coeening the District's sexual
harassment policy if s/he is &otized to implement the policiKernsv. Indep. Sch. Dist.

No. 31 of Ottawa Cnty., 984 F. Supp. 2d 1144183 (N.D. Okla. 2013) (citing.M. ex
rel. Morris v. Hilldale Indep. Sch. Dist. No. 1-29, 397 F. App’x 445456-57 (10th Cir.
2010) (unpublished)). Van Tuwgttests that as Superintentiehe serves as the chief
executive officer of the DistricDoc. No. 24, Ex. 3, at 1-7], 2, and the District’s sexual
harassment policy notes that the Board hasgedd him with implementing that policy,
Doc. No. 24, Ex. 13, at 1-2[]he District does not discrimate on the basis of sex ....
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The Superintendent is designated by the Board of Education to coordinate the District's
efforts to comply withthis assurance.”). Because Rtdfs have produced sufficient
evidence for a reasonable juryfiod Defendant was deliberately indifferent to the sexual
harassment of S.N. in vidlan of Title IX, and becaus®an Tuyl, designated as an
official policy maker with regard to thdistrict's sexual harassment policy, led
Defendant’s response to Ms. Guerrero’'suseé harassment of S.N., the Court denies
Defendant’s motion to disnssPlaintiffs’ § 1983 claim.

C. Negligence

Plaintiffs contend Defendant breached disty to prove a safe environment for
students. Doc. No. 28, at 18he three elements to a clafor negligence are “1) a duty
owed by the defendant to protect the pléirftom injury; 2) a failue to perform that
duty; and 3) injuries to # plaintiff which are proximately caused by the defendant’'s
failure to exercise the duty of careéanith v. City of Sillwater, 328 P.3d 1192, 1200
(Okla. 2014) (citations omitted).

Plaintiffs first argue Defendant failed prvevent Ms. Guerrersom continuing to
sexually harass S.N. after April 12, 201@. But they produce no @ence in support of

their contention that thharassment continuddPlaintiffs next argue Defendant failed to

% The Court finds no evidence of continued harassrimetite cited portions ofls. Najera’s deposition.
Furthermore, any information contained in PldfistiResponses to Defendant Stroud Public School’s
First Interrogatories and Request for Production of Dmants to Plaintiffs, Doc. No. 28, Ex. 4, may not
be used to defeat the motion for sumaidgment because it is not verifiesee Rohr v. Allstate Fin.
Servs, 529 F. App'x 936, 940 n.2 (10th Cir. 2013) (unpublih@We also do not rely on Rohr’s factual
assertions regarding prior EFSs’ past performancétath that are based solely on his unverified
complaint and unverified interrogatories and atfeerwise not supported in the record.” (citBigant v.
FarmersIns. Exch., 432 F.3d 1114, 1122 (10th Cir. 2006pmm. for First Amendment v. Campbell, 962
F.2d 1571, 1522 (10th Cir. 199Barkinson v. California Co., 233 F.2d 432, 438 (10th Cir. 1956)).
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properly monitor the school’'s video camebesause most of the harassment occurred in
plain view of those camerall. But the only eidence offered in suppbof this claim is
Plaintiffs’ unverified answert Defendant’s Interrogatoriels.

Finally, Plaintiffs assert Oendant “failed to train iteadministrators to recognize,
investigate and review sexual harassinin accordance with Title 1X.1d. at 15.
Oklahoma recognizes a claim for mentaaish when it is accompanied by physical
injury; but proof of some phyal injury is requiredWilson v. Muckala, 303 F.3d 1207,
1213 (10th Cir. 2002) (citingdaton v. Vansickle, 872 P.2d 929931 (Okla. 1994);
Ellington v. Coca Cola Bottling Co. of Tulsa, 717 P.2d 1069, 11 (Okla. 1986)). In
conceding their lack of a valid claim foregligent infliction of emotional distress,
Plaintiffs admit “there is no evidence inethrecords for any physt injuries to the
Plaintiffs [Jor S.N. resulting from Defendahtsegligence.” Doc. N028, at 17-18. With
no evidence of any physical injuries or monetary damages, Plaintiffs have not created a
genuine dispute of fact on this issue. Twurt grants Defendant summary judgment on
Plaintiffs’ negligence andegligent infliction of erotional distress claims.

Conclusion

In accordance with the foregoing, Defenddntiependent School District, No. 54
of Lincoln County, Oklahoma’s Motion foSummary JudgmentDoc. No. 24, is
GRANTED in part ad DENIED in part. The Courgrants summary judgment for
Defendant on Plaintiffs’ claims for negégce and negligent infliction of emotional

distress. Plaintiffs’ Title IX and 8983 claims against Defendant remain.
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IT IS SO ORDERED this 14th day of July, 2015.

" Ll A fpaae £

DAVID L. RUSSELL
UNITED STATES DISTRICT JUDGE
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