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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

CYNTHIA NAJERA and CARLOS
NAJERA, individually and as Next Friends
and Parentsof S.N., aminor child,

Plaintiffs,

V. Case No. ClV-14-657-R

INDEPENDENT SCHOOL DISTRICT
OF STROUD NO. I-54 OF

LINCOLN COUNTY,

MANDI GUERRERO, individually, and
STROUD PUBLIC SCHOOL BOARD,

Defendants.

N N N N N N N N N N N N N N N N

ORDER
Before the Court is Defendants’ Partial o to Dismiss. DocNo. 5. Plaintiffs

bring suit against the Stroud RigbSchool District (“District), the Stroud Public School
Board, and Mandi Guerrero, a teacher anfthatl coach at Stroud High School. They
allege that Guerrero formed a “special relaship” with minor S.N., “which consisted of
exchanges of love letterand kissing on the lips, and fondling.” Am. Pet. 1 7, 10.
Plaintiffs further allege that after compltsnwere made to Defendants, Guerrero “was
allowed to enter the girls loek room after games and conted the harassment of S.N.”
Id. 1 10. Their causes of action include a aimn of Title 1X, 20U.S.C. § 1681, 42
U.S.C. § 1981, negligence, niggint infliction of emotional distress, breach of implied

contract, and assault and battery against Guerrero.
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Defendants Stroud Public School Distrand Stroud Public School Board have
filed a Partial Motion to Disiss on six grounds. They mote dismiss the School Board
as a defendant, as well as Plaintiffs’ claifos negligently failing to adopt a policy for
control and supervision of teachers, breathmplied contract, ad § 1983. They also
argue that Plaintiffs are not entitlemlpunitive damages against District.

Standard of Review

In considering a motion under Rule(kk®6), the Court must determine whether
the Plaintiff has stated a claim upon whichefemay be granted. A motion to dismiss is
properly granted when the colamt provides no “more than labels and conclusions, and
a formulaic recitation of the elements of a cause of actiBell’ Atl. Corp. v. Twombly
550 U.S. 544, 555 (200. A complaint must contain engli “facts to state a claim to
relief that is plausible on its face” and thettal allegations “must be enough to raise a
right to relief above the speculative levdld. at 555, 570 (citabtin omitted). “[O]nce a
claim has been stated adequately, it nbaysupported by showgnany set of facts
consistent with the allegjans in the complaint.td. at 563 (citations omitted). Although
decided within armantitrust context,fTwomblystated the pleading standard for all civil
actions.See Ashcroft v. Igbab56 U.S. 662, 677-78 (200%or the purpose of making
the dismissal determination, the Court mustept all the well-pleaded allegations of the
complaint as true, even if dotfilol in fact, and must construée allegations in the light

most favorable to claimantVilson v. Montanp715 F.3d 847, 85¢L0th Cir. 2013).



Analysis

A. Stroud Public School Board

Plaintiffs concede that therSud Public School Board isot a proper defendant in
this case. Doc. No. 6, at 4. Therefore, @wurt grants Defendants’ motion to dismiss the
School Board as a defendant.
B. Failureto Adopt Policy for Control and Supervision of Teachers

Plaintiffs concede that District immune from a claim fonegligently failing to
adopt a policy for controlrad supervision of teacherkl. Therefore, the Court grants
Defendants’ motion to dismiss the claims in paragraphs 34, 35, and 39 of the Amended
Petition.
C. Negligent Supervision of Teachers

District argues that it is immune frotrability for negligentsupervision of its
teachers, Plaintiffs’ second cause of actiorger the discretionafynction exerption of
the Oklahoma Governmental Tort ClaimstA&GTCA”). Under 8§ 155(5) of the GTCA,
a political subdivision is immuniom liability for the “[p]erformance of or the failure to
exercise or perform any act or serviceiathis in the discretion of the ... political
subdivision or its employees.”KDA. STAT. ANN. tit. 51, § 155(5) (West). The Supreme
Court of Oklahoma has adopted the “plannapgrational” approach to the discretionary
function exemption, in which “[p]rotectediscretionary functions include the policy
making and planning decisions, although mefgligent performance of the policy.”

Franks v. Union City Pub. S¢l243 P.2d 611, 613 (Okla997) (citation omitted).



Plaintiffs assert several theories régligence in their second cause of action.
First, they allege that District “failetb maintain a safe school premises free from
violence from teachers.” Am. Compl. § 3econd, they allege thBistrict “negligently
failed to properly supervise the students sathers in the High School gymnasiuthal.”
1 36. Finally, they allege that Districtiled to prevent the continued sexual assault and
harassment of S.N. after it le&d of Guerrero’s condudd. Y 33, 37

District is immune from Plaintiffs’ claimthat it “failed to maintain a safe school
premises free from violence from teachermsid that it “negligentlyfailed to properly
supervise the students and teacheithe High School gymnasium.” laranks v. Union
City Public Schools 943 P.2d at 613, the Supreme Court of Oklahoma held that
“determining the type of supervision duringgethunch period at the time of Appellant’s
injury” fell within the discretionary function exnption. The holding ofrankscontrols
the application of the discretionary function exemption to Plaintiffs’ above two theories
of negligence. Claims for failing to maimtaa safe school premises and negligent
supervision of students and teachers im ligh school gymnasium are equivalent to a
claim for negligent supervismoduring the lunch periodCf. Truitt v. Diggs 611 P.2d 633,
635 (Okla. 1980) (“A great deal of discretiaminvolved in deteriming what security
measures are needed.... The decisions reqtireé@ made by the School Board and its

employers and agents called fegitimate judgment calls.”).

! Plaintiffs’ allegations in paragraphs 34, 35, and 39 of the Amended Petition are dismissed pursuant to
Section B above. Therefore, the Court need not censlig status of these claims under the discretionary
function exemption.



Plaintiffs also allege that District fadeo prevent the contired sexual assault and
harassment of S.N. after receiving complaiitsere is no controlling decision from the
Oklahoma Supreme Court on the issue oéthbr the discretionary function exemption
applies to a case in which a plaintiff allegestth school district had notice of a teacher’s
inappropriate behavior and failed to act.eT@ourt first notes that this exemption “is
extremely limited .... because a broad intetation would completely eradicate the
government’s general waiver of immunity” the GTCA inasmuch as “[a]imost all acts
of government employees involve some element of choice and judgmintyen v.
State 788 P.2d 962, 964 (Okla990) (citation omitted).

The discretionary function exemption isegigned to bar totitigation challenging
governmental decisions which are foudden a balancing of competing policy
considerations.1d. at 965 (citation omitted). The de@si not to investigate or take any
action following complaints oinappropriate behavior on the part of Guerrero “did not
involve a balancing of policy considerationkl” Once District was notified of Plaintiffs’
allegations, it was required “to do the warkth reasonable care and in a non-negligent
manner.” Robinson v. City of Barthesville Bd. of EqQué00 P.2d 1013, 1017 (Okla.
1985). Therefore, District is not immune frdtaintiffs’ claims inparagraphs 33 and 37
of the Amended Petdn, which allege that Birict failed to preveinthe continued sexual
assault and harassment of S.N. after it leirof Guerrero’s conduct. But District is
immune from Plaintiffs’ claims in paragrapl3$ and 38 alleging a general failure to

supervise and failure to maimea safe school premises.



D. Breach of Implied Contract

Plaintiffs concede the dismissal of theiaim for breach an implied contract.
Doc. No. 6, at 4. Therefore, the Court geaDefendants’ motion tdismiss this claim.
E. Section 1983

District argues that Plaintiffs have nalleged that any constitutional violations
resulted from an official policy or custom thfe municipality, and thefore Plaintiffs do
not state a claim under § 1983. To holdnanicipality liable under § 1983, Plaintiffs
must demonstrate that the actions taken “gueesentative of an official policy or custom
of the municipal institution, or are taken kan official with final policy making
authority.” Murrell v. Sch. Dist. No.,1186 F.3d 1238, 1249 @th Cir. 1999). “Absent
such an official policy, a municipality maglso be held liable if the discriminatory
practice is so permanent and well settled a®twtitute a custom or usage with the force
of law.” Id. (internal quotation marks and citatiomitted). In additionPlaintiffs must
demonstrate that the policy @ustom caused the constitunal violations, and that
District acted with the required state of migthneider v. City dérand Junction Police
Dep’t, 717 F.3d 760, 767 (10th Cir. 2013), ialh both parties agree is deliberate
indifference, Doc. No. 6, at 9, Doc. No.at,6. The parties do ndispute that causation
was sufficiently alleged. Therefore, the Coaddresses only the issues of an official
custom or policy and deliberate indifference.

i.  Official Custom or Policy

Plaintiffs allege that # Stroud Public School Bahhad a “policy, practice and

custom” of “failling] to maiain an appropriate system of review of sexual assault
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claims,” and “fail[ing] to identify conduct bthe teachers which pose[s] substantial risk
of violence to the students.” Am. Pet. { %3strict is correct that Plaintiffs do not
identify any particular “policy statements,darances, regulations, or official decisions
adopted by District's Board of Educatio that caused the alleged constitutional
violations. Doc. No. 5, at 19. This is becatdaintiffs’ claim isthat the School Board
did nothavea policy for dealing with comgints of sexual assault.

The Supreme Court held ity of Canton v. Harris489 U.S. 378, 389 (1989),
that “where a municipality’s failure to train its employees in a relevant respect evidences
a ‘deliberate indifference’ to the rights of itshabitants|,] such a shortcoming [can] be
properly thought of as a city ‘policy or stom’ that is actionable under § 1983.” The
analysis inCantonis applicable tadhe present cas€f. Sutton v. Utah State School for
the Deaf and Blind173 F.3d 1226, 1240 (1999) (applyi@antonto find that plaintiff
stated a claim against a principal in higlividual capacity who “failed to adequately
train school employees or adopt or impletepolicy to prevent sexual assaults”). Thus,
as long as Plaintiffs allege that the 8chBoard’s failure to implement a policy to
investigate complaints of sexual assault constitutes deliberate indifference on the part of
District, that is sufficient to state a claim under § 1983.

ii. DeéliberateIndifference
To be liable under 8 1983ne official custom or gy of the municipality, or

lack thereof, must “reflect[] a ‘deliberate’ or ‘conscious’ choic€ity of Canton 489

2 Because neither party disputes that the StroutidBithool Board is the official policy maker with
respect to investigations of sexual assault or harassallegations, the Court assumes that fact without
deciding.



U.S. at 389. This requirement is sa@df “when the municiddy has actual or
constructive notice that its action or failuredot is substantially certain to result in a
constitutional violation, and it esciously or deliberately choaséo disregard the risk of
harm.” Barney v. Pulsipherl43 F.3d 1299, 1307 (10thrCi998). If a plaintiff does not
allege “a pattern of tortious conduct,” tieenstitutional violation at issue must be “a
‘highly predictable’ or ‘plainly obvious’consequence of a migipality’s action or
inaction.”Id. at 1307-08.

Plaintiffs do not allege that District erggad in a pattern of tbous conduct. But
they do allege that Distrist failure to adopt a policy seilted in the continued sexual
assault and harassment of S.N. Am. M@t.53-54. The question, then, is whether
continued sexual assault arndhrassment of a student ky teacher is a “highly
predictable” or “plainly olious” consequence of havin@ctual and/or constructive
knowledge and notice” of Guerés conduct, and “fail[ingfo maintain an appropriate
system of review of sexual assault clainasmd fail[ing] to icgentify conduct by the
teachers which pose substantial ridkviolence to the studentdd. 1 15-16. The Court
finds that such a consequence is highly jgtatlle. Therefore, because Plaintiffs have
sufficiently alleged that the School Board'ddee to have a policy addressing complaints
of sexual assault caused a constitutionalatioh and that the Board was deliberately
indifferent to the risk of thisiolation, Defendants’ motion tdismiss the 8 1983 claim is

denied.



F. Punitive Damages

Defendants argue that Plaintiffs anet entitled to punitive damages against
District. The Court agrees. Regarding Pldistitort claims of negligence and negligent
infliction of emotional distress, Oklahont@w bars punitive damages against municipal
defendants. @.A. STAT. ANN. tit. 51, § 154(C) (West) No award for damages in an
action or any claim against the state or #tipal subdivision shall include punitive or
exemplary damages.”). Plaintiffs are algrecluded from obtaining punitive damages
against a municipality under 8§ 1983ity of Newport v. Fact Concerts, Inel53 U.S.
247, 271 (1981) (“[MJe hold that a municipality isnmune from punitive damages under
42 U.S.C. § 1983).

Similarly, Plaintiff may not recover puive damages from District under Title IX.
The Supreme Court interprets Tithe consistently with Title VI.Barnes v. Gormarb36
U.S. 181, 185 (2002). EhSupreme Court noted Barnes v. Gormathat “the traditional
presumption in favor ohny appropriate reliefor violation of a federal right” applies to
suits under Title IXId. Therefore, because “appropriatdief’ under Title VI does not
include punitive damages]. at 188, punitive damages are not available under Title IX.
Mercer v. Duke Uniy.401 F.3d 199, 202 (4th Ci2005) (“Because Title IX is
interpreted consistently with TitMl, the Supreme Court’s decision Barnescompelled
us to vacate Mercer’'s punitivdamage award.” (citation omitted)Elizabeth S. v.
Oklahoma City Pub. SchNo. CIV-08-105-M,2008 WL 4147572, at6 (W.D. OkKla.

Sept. 3, 2008) (“[B]ecause the Supreme €hass found that punitive damages may not



be awarded in private suits under Title Vie tGourt finds that they may not be awarded
in private suits under Title 1X.S.
Conclusion

In accordance with the foreguj, the Court grants Defendants’ Partial Motion to
Dismiss in part and denies it in part. Theu@ dismisses the Stroud Public School Board
as a defendant, and dismisses claims ingvapds 34, 35, 36, 3&nd 39 of Plaintiffs’
Amended Petition, as Weas Plaintiffs’ claim for breach of an implied contract. The
Court also finds that Plaintiffs are nottiéled to punitive damages against District on
their stated claims. However, Plaintiffs’ clainmsparagraphs 33 and 37 of the Amended
Petition, as well as their claim under 8§ 1988irvive Defendants’ Partial Motion to
Dismiss.

IT IS SO ORDERED this"7day of October, 2014.

" Ll o Jpaae s

DAVID L. RUSSELL
UNITED STATES DISTRICT JUDGE

% Because this Order dismisses Plaintiffs’ claim fadoh of an implied contract, no ruling is required as
to whether punitive damages grermitted under such a claim.
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