Walker et al v. Apex Wind Construction LLC et al Doc. 40

INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

TERRA WALKER, et al,
Plaintiffs,
Case No. CIV-14-914-D

V.

APEX WIND CONSTRUCTION, LLCegt al,

Defendants. )
ORDER
Before the Court are Certain Defendamsition to Dismiss and Supporting Brief [Doc.
No. 15} and Kingfisher Wind Land Holdings, LLC’s Joinder to Certain Defendants’ Motion to
Dismiss [Doc. No. 17]. Plaintiffs have respodde the motion [Doc. No. 24] and Defendants have
replied [Doc. No. 36]. Also before the CoustPlaintiffs’ Motion for Hearing on Defendants’
Motion to Dismiss [Doc. No. 39].
l. Background
Plaintiffs are individuals who own land Kingfisher and Oklahoma Counties, within the
State of Oklahoma. In addition, Plainti@klahoma Wind Action Association (OWAA), is an
Oklahoma Corporation which purports to bringstlsuit on behalf of itself and its members.
Plaintiffs allege that Defendants are negotiataagk agreements with landowners in Canadian and
Kingfisher counties for the construction, operation and maintenance of Industrial Wind Energy

Conversion Systems (IWECS) for production of eletiri(referred to hereafter as IWECS or the

The “Certain Defendants” are identified as Apex Wind Construction, LLC, Apex Clean
Energy, Inc., Apex Clean Energy Holdings, LLGngfisher Wind, LLC, Kingfisher Transmission,
LLC, Campbell Creek Wind, LLC and Campbell Creek Wind Transmission, LLC. These
Defendants, together with Kingfisher Wind Landdtings, LLC, are collectively referred to herein
as “Defendants”).
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wind farm). Plaintiffs bring @ims for anticipatory nuisance and anticipatory trespass and further
seek a permanent injunction to enjoin Defendants from constructing these IWECS. They do not seek
monetary relief in this action. Plaintiffs also gkefacts in support of@ss certification pursuant to

Rule 23 of the Federal Rules of Civil Procedure.

Defendants move to dismiss the claim®W¥AA on jurisdictional grounds and contend the
Complaint fails to plausibly allege the requisite facts for associational standing. Defendants also
move for dismissal of the Congint pursuant to Rule 12(b)(6) of the Federal Rules of Civil
Procedure. Defendants contend the Compldials to distinguish [among] Defendants.See
Motion at p. 9. In addition, Defend& move for dismissal of Plaintiffs’ anticipatory nuisance claim
on grounds the Complaint does not “plausibly suggest[] the proposed wind farm or any turbine in
it is likely to adversely affect ar@laintiffs’ health or safety.’Seed. at p. 14. Defendants further
move for dismissal of Plaintiffs’ anticipatory trespass claim and contend the Complaint “fails to
identify an anticipated or actual physical invasion of Plaintiffs’ propertgt.”at p. 17. Finally,
Defendants seek dismissal of the class action allegations.

. Discussion

A. Associational Standing

Defendants seek dismissal of OWAA on grounds the Complaint alleges no facts
demonstrating injury to OWAA itself as a rétsof the proposed wind farm. Even if those
allegations are absent, however, OWAA may bringsubehalf of its mendrs so long as: (1) “its
members would otherwise have standing to sueir own right;” (2) “the interests it seeks to
protect are germane to the organization’s purposet (3) “neither the claim asserted nor the relief

requested requires participation nflividual members in the lawsuitFunt v. Washington State



Apple Advertising Comm’d32 U.S. 333, 343 (1977). Defendantall®nge the sufficiency of the
Complaint’s allegations as to the first and third requirements.

Plaintiffs’ Complaint does not allege whethe individual Plaintiffs are members of
OWAA. Plaintiffs’ Complaint alleges that OWAArépresentsa large group of landowners in
Canadian and Kingfisher Counties, Oklahomhpwive and own property within the immediate
vicinity, at least within three (3) milesf Defendants’ currently planned IWECSSeeComplaint,

1 9 (emphasis added). The Complaint does not state, however, whether these landowners are
membersof OWAA. And, the Complaint does not otherwise identify the members of OWAA.
Without such allegations, the Complaint does reipibly demonstrate that the individual members
would have standing to sue in thewn right. The current allegatis of the Complaint, therefore,

are deficient with respect to the first requirement for associational standing.

Nonetheless, Plaintiffs state that “ifettfCourt requires allegations regarding OWAA'’s
members’ participation, control and funding, Pldfatcan file an Amended Complaint with those
allegations[.]'SeeResponse at p. 3. Generally, dismisstth eave to amend is warranted “if it is
at all possible that the party against whom the wisah is directed can correct the defect in the
pleading or state a claim for relief[ Brever v. Rockwell Intern. Corp40 F.3d 1119, 1131 (10th
Cir. 1994)(quoting6 C. Wright & A. Miller, Federal Practice & Procedurg 1483 at 587 (2d ed.
1990)). If Plaintiffs can allege facts as@WAA’s members’ participation, control and funding,
they may also be able to allege facts as tadhetity of its members and whether they have standing
to sue in their own right. Therefore, leave to amend will be granted.

Defendants also challenge the sufficiency ofdltegations of the Complaint as to the third

requirement for associational standing. Acoagdo Defendants, OWAA can only prevail on a



claim for nuisance or trespass by establishing paatized harm as to each landowner. Defendants
contend, therefore, that individual participatiof the members is required, thereby defeating
associational standing.

Plaintiffs, including OWAA, expressly statetime Complaint that they are not pursuing any
claims for damages for actual personal injury or damage to propSdagComplaint at p. 17
(Reservation of Claims). Individual participation “is not normally necessary when an association
seeks prospective or injunctive relief for teembers” although such participation “would be
required in an action for damages to an association’s membesgajtfd Food and Commercial
Workers Union Local 751 v. Brown Group, In817 U.S. 544, 546 (1996).

Although the claims of the individual plaintiffgll require proof particular to each plaintiff,
the same is not necessarily true for OWAAafdpears that OWAA's claims are based on allegations
that the proposed wind farm, if constied within a three-mile radius ahymembers’ property, is
a nuisance and should be enjoined. As Plaintéfi®sh their response, the impact of the wind farm
is “substantially similar” on each of its membe&eeResponse at p. 4. Ifithserves as the basis
of OWAA's claims, then, contraty Defendants’ contention, partiewized proof of injury may not
be required.Compare Grace United MethodiShurch v. City of Cheyenné51 F.3d 643, 670-71
(10th Cir. 2006) (participation of individual members not required where association sought
declaration that proposed daycare center woulcteakestrictive covenants of subdivision; issue
could properly be resolved in a “group contex$ge also Heartland Academy Community Church
v. Waddle 427 F.3d 525, 532-33 (8th Cir. 2005) (whboarding school sought only declaratory
and injunctive relief as to violation of studerfigurth Amendment rights, participation of students

was not required and associational standing existdf without sufficient facts alleged as to the



identity of OWAA’s members, the Court cannot malkteadequate determination as to whether
OWAA asserts a collective injury.

Accordingly, the Court finds dismissal of the Complaint as to OWAA on grounds it lacks
associational standing should be granted. Plaintiffs, however, may file an amended complaint to
address the deficiencies set forth.

B. Failureto State Claims Upon Which Relief May be Granted

The Court next addresses whetR&intiffs’ Complaint is sulgict to dismissal for failure to
state a claim upon which relief mhg granted pursuant to Fed. R. Civ. P. 12(b)(6). A pleading is
required to contain “a short andapi statement of the claim showithat the pleader is entitled to
relief.” Fed.R.Civ.P. 8(a)(2). “To survive a motitmdismiss, a complaint must contain sufficient
factual matter, accepted as true, to ‘statesnrcto relief that is plausible on its faceA%hcroft v.
Igbal, 556 U.S. 662, 678 (2009)yoting Bell Atlantic Corp. v. Twombl§50 U.S. 544, 570 (2007)
(“[W]e do not require heightened fact pleadingspécifics, but only enough facts to state a claim
to relief that is plausible on its face.”)).

“A claim has facial plausibility when the plaiff pleads factual content that allows the court
to draw the reasonable inference that tHemttant is liable for the misconduct allegddBal, 556
U.S. at 678¢iting Twombly550 U.S. at 556). Pleadings thatrax allow for at least a “reasonable
inference” of the legally relevant facts are insufficiétit Determining whether a complaint states
a plausible claim for relief is “a context-specifiskahat requires the reviewing court to draw on

its judicial experience and common sense.’at 679.



1. Failureto Distinguish Among Defendants

Defendants seek dismissal o tBomplaint because the allegations fail to distinguish among
them. According to Defendants, the allegations improperly “lump” them togethégb#&ssupra
and Tenth Circuit precedent dictate, “[t]he nature and specificity of the allegations required to state
a plausible claim will vary based on contextdnsas Penn Gaming, LLC v. Colljis$6 F.3d 1210,

1215 (10th Cir. 2011). For examplBjyomblyhas “greater bite” in the context of a civil rights
action brought pursuant to 42 U.S.C. § 1983 beddeseaims are complex, personal participation
is required to establish liability against govermingctors and, collective allegations against “the
State” do not provide fair notice of the claimd.

As a general matter, however, collective alteles are not prohibited by Fed. R. Civ. P. 8.
Rather, the allegations must simply provide Defeslavith fair notice of the claims against them.
Here, Plaintiffs allege that Defendants are eaeld Sindependently and as alter ego and/or agent
of each of the other Defendants to this actidde®&Complaint, 11 13-21. In addition, the tort claims
alleged — nuisance and trespass — are not camplee Complaint gives Defendants notice of the
claims brought against them. Therefore, the Court, drawing on its judicial experience and common
sense, denies Defendants’ motion to dismiss the Complaint on grounds the allegations fail to
distinguish among Defendants.

2. Anticipatory Nuisance

Defendants seek dismissal of Plaintiftdaim for anticipatory nuisance “because the
Complaint does not plausibly suggest any Plaintifkely to suffer substantial, irreparable harm.”

SedViotion atp. 11. Oklahoma lagoverns Plaintiffs’ claimsSee Macon v. United Parcel Service,



Inc., 743 F.3d 708, 713 (10th Cir. 2014) (in a diversityion, the claims at issue are governed by
the law of the forum state).

Plaintiffs bring a claim for private nuisance pursuant to Okla. Stat. tit. 50, Se&
Complaint, § 64. Under Oklahoma law, a nncaincludes any act or omission which “[a]nnoys,
injures or endangers the comfort, repose, healdai@ty of others” or f[n any way renders other
persons insecure in life, or the use of property[.]” Okla. &t tit. 50, 8§ 1. Oklahoma law further
recognizes a claim for anticipatory nuisange, a plaintiff can seek innctive relief without having
to wait for the actual infliction of a losSee, e.g., Sharp v. Z53treet Landfill, Ing.925 P.2d 546,
552 (Okla. 1996).

Defendants contend the relevant inquiry forgmses of their motion to dismiss is whether
the Complaint sufficiently alleges facts to plaugitiémonstrate the wind farm is likely to adversely
affect any Plaintiff's health agafety. Because Plaintiffs seekuinctive relief, Defendants further
contend the focus of the inquiry “is on the likelihood Plaintiffs will suffer substantial irreparable
harm.” SeeMotion at p. 13. In respondelaintiffs contend that théomplaint includes a “plethora”
of allegations to demonstrate their health and safety will be adversely affetglesponse at p.

9.

The Complaint alleges that Plaintiffs all Iméthin three miles ofhe proposed IWECSSee
Complaint, 1 36-37. The Complaint identifies potdmatitverse health effects from noise and light
flicker associated with the turbinessee id, {1 49-52. The Complaint makes reference to the
findings of the City of Piedmonbased on review of scientific stedi, that “[h]ealth effects related
to noise emissions from IWECS are observableoutnree (3) miles from the system, with the

effects being greatest within one (1) mile from the systeé®eé idat § 29(f). The Complaint also



identifies types of adverse health effects esged with IWECS including: sleep disturbance,
impairment of mental health, stroke, heart failure, dizziness, vertigo, nausea, ringing in the ears,
breathing problems, abdominal and chest pain, urinary problems and effects on speech and
headachesld. at  29(c). Although Defendants contend the allegations do not demonstrate that
“thesePlaintiffs’ health or safety is likely to belsstantially harmed if the proposed turbines are not
enjoined,’seeReply at p. 6, the Court disagrees. Construing the allegations of the Complaint as
true, the Plaintiffs’ close proximity to the tumles potentially subjectdiem to a multitude of
adverse health effects alleged to be associatadwise emissions from IWECS. While Plaintiffs

may or may not ultimately be able to meet theirden of proof, at the pleading stage, Plaintiffs
have adequately stated a plausible claim for anticipatory nuisance.

3. Anticipatory Trespass

Defendants also seek dismissal of Plésiticlaim for anticipatory trespass. Under
Oklahoma law, a trespass is “an actual physicalsiovaof the real estate of another without the
permission of the person lamly entitled to possessionWilliamson v. Fowler Toyota, Inc956
P2d 858, 862 (Okla. 1998). Defendants contend that “[n]oise is not a physical treSe&ss.”
Defendants’ Motion at p. 1&8iing Beal v. Westen Farmers Elec. Cq-2p8 P.3d 538, 541 (Okla.
Civ. App. 2009)). In response, Plaintiffs contehdt where an “intangible intrusion” like noise
causes “physical damage to the realarty,” a trespass claim is actional8egResponse at p. 13
(citing Beal, 228 P.3d at 541).

Plaintiffs do not, however, allege any fattsdemonstrate physical damage to the real
property so as to constitute an invasion of Plaintiffs’ possessory inteBesis.228 P.3d at 541.

Instead, Plaintiffs contend the wind farm will inené with their ability to use their property as they



see fit. SeeResponse at p. 13. Such allegations asefiitient to state a claim for anticipatory
trespassCompare Williams v. Invenergy, LL.Case No. 3:13-cv-01391-AC, 2014 WL 7186854
at *19 (D. Or. Dec. 16, 2014) (unpublished oppplging Oregon law and granting dismissal of
trespass claim where the plafhtallege[d] no physical consequesto his property” but alleged
only that wind farm’s “vibration, lights, and noiaffected his personal comfort and convenientée”).
Plaintiffs alternatively request leave to further amend the Complaint to allege that the wind
turbines “naturally kill airborne animals (suak birds and bats) which will fall onto Plaintiffs’
properties” and that ice will accumulate on the btaa/hich will be “thrown off when the turbines
begin to rotate.”SeeResponse at p. 14. Leave to amend is denied as f88ke Fields v. City of
Tulsa 753 F.3d 1000, 1012 (10th Cir. 2014) (“A proposeeament is futile if the complaint, as
amended, would be subject to dismissal.”) (iméiquotations and citation omitted). Even if these
additional allegations were made, the allegations do not plausibly demonstrate resulting physical
damage to the real property sufficient to giserio a claim for trespass. Nor do these additional
allegations plausibly demonstrate the requisite irreparable injury, that cannot be compensated by
money damages, as necessary for the injunctive relief sought.

4. Class Action Allegations

Defendants challenge the sufficiency of Rldis’ class allegations. Class actions are
governed by Fed. R. Civ. P. 23. “If the complairé@uiately alleges each required element of Rule
23, courts generally refrain from dismissing the class action allegations and defer a ruling on the

issue of class certification until the plaintiffigszen the opportunity to conduct class discovery and

“Similar to Oklahoma law, Oregon law defines a trespass to include “any intrusion which
invades the possessor’s protected interest in exclusive possessaanWilliams, idat *19.

9



the parties have fully briefed the issue of class certificatibmtlley v. Life Investors Ins. Co. of
America Nos. 08-CV-0379-CVE and 09-CV-429-CVH)10 WL 944180 at *3 (N.D. Okla. March
11, 2010) (unpublished op.).
Rule 23(a) includes the following requiremei(1y:the class is so numerous that joinder of
all members is impracticable (numerosity); (2) thegequestion of law or fact common to the class
(commonality); (3) the claims or defenses of tygresentative parties are typical of the claims or
defenses of the class (typicality); and (4) the repriegive parties will fairly and adequately protect
the interests of the class (adequacy). Fed.R.Civ.P. 23(a). Defendants seek dismissal of the class
allegations on the following two grounds: (1) the proposed class is not presently ascertainable; and
(2) the allegations of numerosity are deficient.
The Complaint defines the putative class as follows:

All persons owning real property in Kingfisher and Canadian

Counties Oklahoma who reside onoavn property within three (3)

miles of a planned Industrial Wind Turbine to be constructed by

Defendants and have not waived by agreement any nuisance or

trespass claim against Defendants. This class includes such

individuals regardless of whether they reside on or own property

within the municipal boundaries of a town or city.
SeeComplaint, § 54. Defendants contend that taampéd wind turbines do not yet have any definite
location and, therefore, it is impossible to deteeire persons who may or may not be within the
proposed class. However, the Complaint alleges the individual Plaintiffs “live and own property
within the immediate vicinity, at least withihree (3) miles of Defendants’ currently planned

IWECS.” SeeComplaint, 136. Accepting these allegations as true, the IWECS have a “planned”

location and, therefore, the proposed class is presently ascertainable. To the extent Defendants have

10



evidence to refute the allegations, such evidence raises factual matters not presently before the
Court.

Defendants further contend the class is not presently ascertainable because the Court would
have to conduct individualized fact-finding totelenine whether any proposed class member has
waived by agreement any nuisance or trespass clamsapefendants. Buds Plaintiffs point out,
class certification is proper even where certadiiiduals are excluded from the class definition.
SeePlaintiffs’ Response at pp. 15-16. While lataetifinding may demonstrate a need to redefine
the class, a dismissal of the class action allegations on this basis is premature.

Defendants also contend the allegations @Gbmplaint do not plausibly demonstrate that
the class is so numerous that joinder of all memralis impracticable. The Court agrees that the
Complaint does not identify the approximate nundigreople who own land in the relevant area.
Furthermore, the Complaint makes only a concluatiegation that “[tlhe mmbers of the class are
so numerous that joinder of all tmelividual members is impracticableéSeeComplaint, § 55. Such
“formulaic recitations” of Rule 23(a)’s requirements does not suffis@mbly 550 U.S. at 555.

Plaintiffs have not expressly requested leawamend to allege facts to support Rule 23(a)’s
numerosity requirement. However, in their resgoidaintiffs’ state they will show through their
class certification briefing that approximatelyel hundred turbines will be included in the wind
farm and that those turbines will “impact hundretimdividuals who live vithin three (3) miles of
the turbines.”SeeResponse at pp. 16-17. It appears, theretioat Plaintiffs may be able to allege
sufficient facts to plausibly demonstrate the nusgy requirement of Rule 23(a). Accordingly,

the Court finds the class allegations should beidsed for failure to state a claim upon which relief

11



can be granted, but that Plaintiffs are granted leave to amend to address the class allegation

deficiencies.

IT IS THEREFORE ORDERED that Defendant4otion to Dismiss is GRANTED in part

and DENIED in part as follows:

1)

2)

3)

4)

Defendants’ Motion is GRANTED as¢taims brought by Plaintiff Oklahoma Wind
Action Association on grounds the Complaint does not allege facts to plausibly
support associational standing, but Plaintiffs are granted leave to file an amended
complaint to allege additional facts regarding associational standing as more fully
set forth herein.

Defendants’ Motion is GRANTED as laintiffs’ anticipatory trespass claim
(Complaint, Count Il) and the claim is dimsed pursuant to Fed. R. Civ. P. 12(b)(6).
Defendants’ Motion is GRANTED as to Plaintiffs’ Class Allegations pursuant to
Fed. R. Civ. P. 12(b)(6), but&ttiffs are granted leave to file an amended complaint
to allege facts regarding the numerosityuieement of Fed. R. Civ. P. 23(a) as more
fully set forth herein.

Defendants’ Motion is DENIED in all other respects.

IT IS FURTHER ORDERED that ifPlaintiffs choose to filan amended complaint, they

must do so no later than twenty-one (21) days ffwerdate of this Order. Defendants shall respond

to the amended complaint within the deadlinespribed by the Federal Rules of Civil Procedure

and the Local Civil Rules.
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IT IS FURTHER ORDERED that Plaintiffé/lotion for Hearing on Defendants’ Motion to
Dismiss [Doc. No. 39] is DENIERs moot.

IT IS SO ORDERED this_26day of January, 2015.

I 0. Qubit

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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