Willison et al v. State Farm Fire & Casualty Company et al Doc. 32

INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

DONALD WILLISON and
MARILYN WILLISON, husband
and wife,

Plaintiffs,

V. Case No. ClIV-14-1041-R
STATE FARM FIRE AND
CASUALTY COMPANY and
MIKE EARLES,

N N N N N N N N N N N N N

Defendants.
ORDER

Before the Court is Plaintiffs’ Motiomo Remand [Doc. No. 9] and Defendant
State Farm Fire and Casualty CompanyStéte Farm”) alternative motion to conduct
jurisdictional discovery and for a stay tife Court’s ruling orthe motion to remand
[Doc. No. 16]. Plaintiffs origially filed suit in the DistriciCourt of Cleveland County on
October 9, 2013. Doc. No. 1, Ex. 1, atThis case arises out of a dispute over a claim
submitted to State Farm for property dgmaesulting from the Ma2013 tornado that
struck Moore, Oklahomald. at 2. State Farm removed the case to this Court on
September 25, 2014. Doc. No. 1. State Fallages that Plaintiffs joined Defendant
Earles, an insurance agent antzen of Oklahoma, as a defendanthis case in order to

defeat federal diversity jurisdion. Doc. No. 1, at 2-3.
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Timeliness

Plaintiffs argue, among other things, tisate Farm’s removal is untimely. Doc.
No. 9, at 13. The procedures governing removal is thse are set out in 28 U.S.C.
8 1446 (West). Under § 1446(lh)( a case must be removed within thirty days of the date
the defendant receivescapy of the initial pleading, if thahitial pleading is sufficient to
provide the defendant with an “unambiguous” basis for rem@&etFarmland Nat'l
Beef Packing Co. v. Stone Container Co@8 F. App’'x 752, 75 (10th Cir. 2004)
(unpublished) (citingAkin v. Ashland Chem. Col56 F.3d 1030, 1035-36) (10th Cir.
1998)). That particular subsection is not at issue in this'c&a¢her, State Farm argues
that it was entitled to remove based on 36l(%)(3), which provides that “a notice of
removal may be filed within 30 days afterceipt by the defendant ... of a copy of an
amended pleading, motion, order or othepgyafrom which it may first be ascertained
that the case is one which is or has become removable.”

To understand State Farmisosition, some procedurdlistory is necessary.
Plaintiffs filed this case in state court on @m#r 9, 2013. Doc. No. Ex. 1, at 1. While
the case was pending in state court, State Faunght to take Plaiiffs’ depositions in
order to obtain “the information necessaryetablish that Defendant Earles had been
fraudulently joined,” because frauduleninder was not clear from the face of the

Complaint. Doc. No. 1, at 7. Because State Farm was unable to arrange a mutually

! SeeDoc. No. 9, at 13 (“Nothing has occurred during #tign to cause the case to become removable.”);
Doc. No. 15, at 16 (“The parties here agree that Plaintiffs’ ambiguous Petition did not provide such clear
and unequivocal notice.”).



agreeable date for depositions, and the y&a-deadline for removal was approacHing,
State Farm filed a motion to compel depositionsluly 3, 2014. DodNo. 1, at 9, Ex. 15.
At a hearing held on the motida compel onuly 21, 2014, Plaintiffs’ counsel took the
position that State Farm did noéed to depose Plaintiffs order to establish a case of
fraudulent joinder, and that it was “entitled ton@ve” the case. Doc. No. 1, Ex. 18, at 3,
7. The state court judgerdered depositionto be taken by October 1, prior to the
removal deadline. Doc. No. Ex. 18, at 10, Ex. 19.

After learning that Plaintiffs’ counsel'siat calendar had cleared, State Farm sent
deposition notices to Plaiffs, scheduling the depositiofer September 23, 2014. Doc.
No. 1, at 11, Ex. 25. Plaiffs’ counsel then filed a Mmon to Quashthe deposition
notices on September 22, and diot appear for the depositions. Doc. No. 1, at 11, 13,
Ex. 26. State Farm argues that “Plaintifidodtion to Quash—and #ir subsequent non-
appearance at the noticedpdsitions—establish Plaintiffsintent to stand on their
counsel’s stated position [at thialy 21 hearing] that State ffa does not need to depose
Plaintiffs in order to estdish fraudulent joinder, and isnétled to remove’ this action
without taking those depositions, thereby wilog State Farm to telligently ascertain
removability.” Doc. No. 1, at 13. In other wits, State Farm contends that the Motion to
Quash and Plaintiffs’ failure to appear foetldepositions confirmed that “there is no

factual basis for their claimmsgainst the agent.” Doc. No. /18t 25. Because it filed the

? See§ 1446(c) (“A case may not be removed undebsection (b)(3) on thbasis of jurisdiction
conferred by section 1332 more than 1 year after commencement of the action, unless the district court
finds that the plaintiff has acted in bad faith iderto prevent a defendant from removing the action.”).

% This case is part of a series of cases broughhsigState Farm that were consolidated for discovery
proceedings in state couBeeDoc. No. 1, at 4-5, 9. The July 21 hearing was before Judge Lori Walkley

in the caseMisner v. State Farm Fire & Cas. GdNo. CJ-13-1050.
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Notice of Removal within thiy days of receiving the Mmn to Quash, State Farm
argues that its removal is timely under § 1446(b)(3).

An “other paper” under 8 1446(b)(3nust provide a “clear and unequivocal
notice” of the right to removand “should not be ambiguougAkin, 156 F.3d at 1035-36
(quoting DeBry v. Transamerica Corp.601 F.2d 480, 48910th Cir. 1979)). In
determining whether removal is timely, “all faat and legal issues must be resolved in
favor of the plaintiff.”Dutcher v. Mathesqrv33 F.3d 980, 988 (10th Cir. 2013) (quoting
Pampillonia v. RJR Nabisco, Ind.38 F.3d 459, 46@2d Cir. 1998)).

The Motion to Quaskloes not “unequivocally” notiffstate Farm that there is no
factual basis for the Plaintiffs’ claims agai the agent. Viewedh the light most
favorable to Plaintiffs, thegould have filed the motion feexactly the reason stated—
“the date selected must be agreeable bihalpbarties so that each may attend,” Doc. No.
1, Ex. 26, at 3. Even if ih motion were communicating yhing with regard to State
Farm’s right to remove, it would more likehe that depositionare not the only means
by which defendants can obtain the evidersmpiired to establish fraudulent joindBee
Doc. No. 1, Ex. 18, at 5 (lvould just say that these defims aren’t preventing them
from removing the case, Judge. In fact, { B&ate Farm has removed quite a few cases
without taking depositions.”).

State Farm also argues that Plaintiffs’ calissstatements ahe July 21 hearing
“waived any objections to any procedural defncies in State Fa’'s removal.” Doc.
No. 30, at 3. Even if Plairifs’ counsel's statements coutdasonably be interpreted in
this manner, State Farm cites no authorityitocontention that a plaintiff can waive the
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procedural requirements of 8§ 1448ior to removal.SeeSheldon v. Khanal502 F.
App’x 765, 771 (10th Cir. 2012) (unpublishedN@njurisdictional defets must be raised
within 30 daysafter the filing of the notice of remoVar they are waived.” (emphasis
added) (citations omitted)Because one cannot “ascertaia’“clear and unequivocal
notice” of a right to remove fro the Motion toQuash, and State Farmas not pointed to
any “other paper” satisfying the requirenenft 8 1446(b)(3), StatFarm’s removal was
untimely.

Jurisdictional Discovery

State Farm has filed a motion to conducisgictional discovery and for a stay of
the Court’'s ruling on the motion to renth pending the completion of Plaintiffs’
depositions. Doc. No. 16, at 1. In suppof its position, State Farm cites KcPhail v.
Deere & Co, 529 F.3d 947, 954 (10th1ICR008), in which the TehtCircuit stated that it
is within the Court’s discretion tgrant such discovery requedts. (“[P]erhaps because
there was no time to deso in state court’).The Court declines to provide for
jurisdictional discovery in this case for two reasons. First, State Farm has not produced
sufficient evidence demonstnagj its inability to obtain sygorting evidence during its
entire time in state court, evehough it “believed from # outset of this case that
Plaintiffs here have no more basis for thpurported claims against Earles than the
plaintiffs in Neil had for their claims againStout.” Doc. No. 16, at 4ee Neill v. State
Farm Fire & Cas. Cq.No. CIV-13-627-D, 2014 WL 223455, at *4 (W.D. Okla. Jan. 21,

2014) (dismissing Defendantdsit as fraudulently joined).



Second, no one argued iWcPhail that the removal was untimely under

8§ 1446(b), and this Court has found nonife Circuit case in which jurisdictional
discovery was permitted in federal court whesither thirty-day peod in 8 1446(b) was
triggered. In its Notice of Supplemental Afithority [Doc. No. 31], State Farm directs
the Court to a recent decisionMisner v. State Farm Fire & Cas. CdNo. CIV-14-873-
D, 2014 WL 6879094 (\WD. Okla. Dec. 4, 2014). In thatase, the Court found that State
Farm’s Notice of Removal was not untely because “the two 30-day periods of
8 1446(b) are not the exclusitime periods for removaldnd granted State Farm leave
to conduct jurisdictional dcovery to support its&im of fraudulent joindeid.

In support of the argument that the twatirday periods ir8 1446(b) are not the
only time in which a defendant may remove, the CouMisner cites to three cases from
the Second, Seventh, and Ninth Circuit Cooftéppeals. But in ezh of these cases, the
Circuit Courts held that removal was notpraper under § 1446(b) when the defendant
had found a basis for removal on its own investigatioior to removal® In those cases,

the reasoning was that a plaintiff should flo¢ able to prevent or delay removal by

* SeeCutrone v. Mortg. Elec. Registration Sys., Jri#49 F.3d 137, 147 (2d. Cir. 2014) (“When neither
30-day removal clock of 28 U.S.C. § 1446(b) weggered, may MERS remove based on its own
investigation? ... The Ninth Circulitas resolved this question, and agree with its approach.\Walker

v. Trailer Transit, Inc. 727 F.3d 819, 821 (7th Cir. 2013) (“The 30—day removal clock is triggered by the
defendant’s receipt of a pleading or other papat #ifirmatively and unambiguously reveals that the
case is or has become removable. Here, Trailensir never received a pleading or other paper from
Walker specifically disclosing the damages demandl€eFraransit based its notice of removal on its own
estimate of damages after Walker introduced a nemrihof damages into the case in response to
requests for admission. Because the removal clock newgedto run, the district court properly denied
the motion to remand.”fRoth v. CHA Hollywood Med. Ctr., L,P720 F.3d 1121, 1125 (9th Cir. 2013)
(“We conclude that 88 1441 and 1446, read together, permit a defendant to remove outside the two thirty-
day periods on the basis of its own information, praditteat it has not run afoul of either of the thirty-
day deadlines.”).



failing to reveal informatioishowing removability and thesbject[] to removal when the
defendant has discovered tiv@@ormation on its own.Roth 720 F.3d at 1125.

Removal may be timely when a defendardependently discovers information
justifying removal andthen files a notice of removalwithin one year of the
commencement of the action; but that is netdhse here. State Farm is asking the Court
to conduct jurisdictional discowe so that it can fid evidence to qport the Notice of
Removal that it has already filed. Althougle ttwo thirty-day periods do not begin to run
until there is “clear and unequivocal notice”tbe right to remove because there is no
“duty to investigate” in state couri#kin, 156 F.3d at 1036, there is no right to
investigation in federal court for a defendarito has never received such notice and has
not, through its own voluntary westigation in state coumincovered evidence justifying
removal in the one-year removal period.

Conclusion

In accordance with #hforegoing, State Farm’s matido conduct jurisdictional
discovery and for a stay of the Court’simg on the motion to remand [Doc. No. 16] is
DENIED, and Plaintiffs’ Motion to Remand fi2. No. 9] is GRANTED. Plaintiffs seek
their costs and fees resulting from Staten¥s improper removal. The Court “may
award attorney’s fees undeé8 1447(c) only where the removing party lacked an
objectively reasonable basis for seeking remowdhttin v. Franklin Capital Corp.546
U.S. 132, 141 (2005). Because State Farm didaio& an objectively reasonable basis for

removal, Plaintiffs’ request for fees and costs is denied.



IT IS SO ORDERED this fday of December, 2014.

" Ll o Jpaae s

DAVID L. RUSSELL
UNITED STATES DISTRICT JUDGE



