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UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

ROGER GLEN McCLAFLIN,
Plaintiff,

V. Case No. CIV-14-1128-CG

CAROLYN W. COLVIN,

Acting Commissioner of the
Social Security Administration,

N N N N N N N N N N N

Defendant.

OPINION AND ORDER

Plaintiff Roger Glen McClaflinorings this action pursuaito 42 U.S.C. § 405(g)
for judicial review of the final decision ahe Commissioner of the Social Security
Administration (“SSA”) denying his applitan for SupplementalSecurity Income
(“SSI”) under Title XVI of the Social Secty Act, 42 U.S.C.88 1381-1383f. The

parties have consented to the jurisdictiormddnited States MagisteaJudge. Doc. No.

23. Upon review of the administrativecord (Doc. No. 18, hereinafter “R. i’and the
arguments and authoritiesubmitted by the partiesthe Court reverses the

Commissioner’s decision and remands the tasirther administrative proceedings.

' With the exception of thedministrative record, which was filed conventionally,
references to the parties’ filings use page numbers assigned e Court’s electronic
filing system.
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PROCEDURAL HISTORY

Plaintiff filed applications for disabilitynsurance benefits (“DIB”) and SSI on

May 25, 2005, alleging a disabilipnset date of January 1, 2003eeR. 22, 74-81, 228-
30. Over the next nine years, thererevefour administrative hearings before
Administrative Law Judgeg“ALJ”), the latter three of which were occasioned by
successful appeals to the SSA Appeals CoufiAC”). These are summarized as

follows:

e Following denial of Plaintiff's applications initially and on
reconsideration, the first hearing wasd on June 14, 2007. R. 221-23,
224-27, 704-31. At this hearin@Jlaintiff amended his alleged onset

date to May 25, 2005, which extingueghhis claim for DIB. R. 716.

The ALJ issued an unfawalole decision on June 28007. R. 234-40.

Upon appeal, the AC remanded the matter for further consideration i

part because the ALJ did not adeigya evaluate Plaintiff's “severe”
depressive disorder and alcohopdedence. R. 241-44, 245.

e The second hearing was held on Dmaber 10, 2008, before a different
ALJ who denied Plaintiff’'s claim oRebruary 4, 2009. R. 293-304, 681-
703. Upon appeal, the AC remandbkd matter for further consideration
in part because the €cord [was] unclear regding the nature and
severity of [Plaintiff's] mentalimpairments and rgy resulting work-

related limitations,” and the ALJ fadeto “discuss and assign weight to”



a state-agency consultant’'s medicgiinions of Plaintiff's depressive
disorder, panic disorder, and substabtuse disorder. R. 306-09, 327.
e The third hearing was held on Dedeer 22, 2009, fowhich Plaintiff
waived his right to appediut Plaintiff's representative was present. R.
665-80. The ALJ issued an unfavdealdecision on Jun8, 2010. R.
313-22. Upon appeal, the A@manded the matter for further
consideration in part becauseetiALJ did not obtain the evidence
required to properly evaluate Plaffis mental impairments and work-
related limitations.R. 323-26, 346.
e The fourth hearing was held on Feary 13, 2012, before a different
ALJ. R. 637-64. Plaintiff agaimnvaived his right to appear, but his
representative was present. The ALJ issued an unfavorable decision
on August 9, 2012. R. 19-31. Qlune 16, 2014, the AC denied
Plaintiff's request for review. R. 11-14, 15.
The AC'’s denial of the final appeal meahat the August 9, 2012 ALJ decision is the
final decision of the Commissioner. R. Kee20 C.F.R. § 416.1481. This action for
judicial review followed.

ADMINISTRATIVE DECISION

A person is “disabled” withithe meaning of the Social &eity Act if he or she is
“‘unable to engage in any substantial @alinactivity by reason of any medically
determinable physical or mental impairment .which has lasted or can be expected to

last for a continuous period nbt less than twelve months42 U.S.C. § 1382c(a)(3)(A).



The Commissioner uses a five-step sequeatialuation process to determine eligibility
for disability benefits.Wall v. Astrue561 F.3d 1048, 1052 (20Cir. 2009); 20 C.F.R. 8
416.920(a)(4). However, additional analysssrequired when an ALJ finds that a
claimant is disabled but there is mediexidence of drug ddiction and alcoholism
(“DAA”) in the record. 20 C.F.R. 8 416.939( In that circumstance, the ALJ must
determine whether the DAA israaterial contributing factor to the claimant’s disability,
with the “key factor” being wther the ALJ “would still find [the claimant] disabled if
[he or she] stopped using drugs or alcohd@0 C.F.R. § 416.935(b)(1). The ALJ must
evaluate which of the claimant’s disablipdpysical and/or mental limitations would
remain if the claimant stopped using drugsleohol, and then detaine whether any or
all of the remaining limitationsvould be disabling. 20 €.R. 8 416.935(b)(2). If the
ALJ finds that a claimant’s remaining limitatis would not be disabling, then the DAA
is a material contributing factor to the chant’'s disability and the ALJ must conclude
that the claimant is not disabled. 43.S.C. § 1382c(a3((J); 20 C.F.R. §
416.935(b)(2)(1). If the ALJ finds that éhremaining limitationswould in and of
themselves be disabling, théme ALJ must conclude that the claimant is disabled. 20
C.F.R. § 416.935(b)(2)(ii).

In the decision at issue here, the ALJstgp one found that Plaintiff had not
engaged in substantial gainful activity since May 25, 2005, the apphcdate. R. 22;
see20 C.F.R. § 416.971. At step two, thé&J determined that Plaintiff had severe
impairments of hypertension; degenerativecddisease of the lumbar spine; alcohol

dependence; major depressive disorder,rrenty moderate; and panic disorder, without



agoraphobia. R. 2Zee20 C.F.R. 8 416.920(c)At step three, thALJ determined that
Plaintiff's impairments met the medical crigerof sections 12.0412.06, and 12.09,
presumptively disabling impairments listed in@(0F.R. Part 404, $ypart P, Appendix 1
(the “Listings”). R. 25;see20 C.F.R. § 416.920(d). €ke impairments are Affective
Disorders, Anxiety Related Disters, and Substance Addicti@isorders, respectively.
20 C.F.R. pt. 404, subpt. P afp88 12.04, 12.06, 12.09.

Having found that Plaintiffgmpairments met at leasne Listing (and thus that
Plaintiff was disabled) when the effects obstance abuse were considered, the ALJ then
considered whether Plaintiff's DAA was a teaal contributing factor to Plaintiff’s
disability. See20 C.F.R. § 416.935(a). To do sog thLJ re-evaluated Rintiff as if he
had stopped using alcohoteeR. 27-31. At the reconsideat step twothe ALJ found
that if Plaintiff “ceased alcohol abuse, thenening limitations wou cause more than a
minimal impact on [Plainti’'s] ability to perform basicwork activities; therefore
[Plaintiff] would continue to have a sevampairment or combination of impairments,”
including major depressive disorder and pahsorder without agoraphobia. R. 27. At
the reconsidered step threélee ALJ found that Plaintiff'gemaining severe impairments
or combination of impairments would not eteor medically equal the impairments in
Listings 12.04 or 12.06. R. 27-28.

The ALJ next assessed Plaintiff's residfimnctional capacity (“RFC”) based on
all of his remaining impairments. R. 28-38ee 20 C.F.R. 88 416.920(a)(4)(iv),
.935(b)(2). The Al found that if Plaintiff “ceasedlcohol abuse,” he would have the

RFC to perform “medium work,” subject talditional specificationand limitations that



Plaintiff can only “understad, remember and carry outhgle and detailed, but not
complex or involved, instructions and havdyosuperficial, incidental work related type
contact with the general public, co-workers, and supervisors.” R. 28800 C.F.R. §
416.967(c) (defining “medium work”). At ep four, the ALJ foundhat if Plaintiff
“ceased alcohol abuse,” he woldd able to perform his pastlevant work as a security
guard or electrician helper. R. 30-3ke20 C.F.R. 88 416.965,68. On that basis, the
ALJ determined that Plaintiff ©AA is material to the detmination of disability and,
therefore, Plaintiff had not beaemder a disability adefined in the Social Security Act at
any time from May 25, @05, to August 9, @12, the date of the decision. R. 320
C.F.R. § 416.935(b)(2)(i).

STANDARD OF REVIEW

Judicial review of the Commissioner'snéil decision is limed to determining
whether factual findings are supported by samal evidence in #record as a whole
and whether correct legal standards were applappa v. Astrueb69 F.3d 1167, 1169
(10th Cir. 2009). “Substantial Eence is such relevantidence as a reasonable mind
might accept as adequatestgpport a conclusion.Doyal v. Barnhart331 F.3d 758, 760
(10th Cir. 2003) (internabuotation marks omitted). “Adecision is not based on
substantial evidence if it is overwhelmed by oteeidence in the recd or if there is a
mere scintilla of edence supporting it.” Branum v. Barnhart385 F.3d 1268, 1270
(10th Cir. 2004) (internal quation marks omitted). The cdumeticulously examine[s]
the record as a whole,” ingling any evidence that may undercut or detract from the

ALJ’s findings, to determine if the substantiality test has been M&ill, 561 F.3d at



1052 (internal quotation maskomitted). While a reviewingourt considers whether the
Commissioner followed applicable rules of lawweighing particular types of evidence
in disability cases, the court does not rewalghevidence or substitute its own judgment
for that of the CommissioneBowman v. Astryes11 F.3d 1270, 127@0th Cir. 2008).

RELEVANT MEDICAL EVIDENCE

A review of Plaintiff’'s melical record regarding himental impairments reveals
the following relevant evidence. On Septem®e2005, Plaintiff was referred to Richard
Kahoe, PhD, by the SSA fa consultative mental-statusaeam. R. 182-86. Dr. Kahoe
observed that Plaintiff's mental status wa®stly within normallimits, except that
Plaintiff's speech was at times “excessivaid “tangential,” and he portrayed “poor”
“[iInsight into his own psycholgical functioning and adjustmenzt.”R. 182, 185. Dr.
Kahoe noted that Plaintiff had a history of@iol abuse for most of his adult life, and
diagnosed Plaintiff with major depressivesalider, recurrent, moderate; panic disorder
without agoraphobia; and alcol dependence. R. 184-83de also assessed Plaintiff

with a GAF score of 55.R. 185.

“In July 2005, Plaintiff caopleted an Adult Function Repadescribing how his medical
impairments limited his daily activities andilély to complete workrelated tasks. R.
112-19. Plaintiff reported vat he did not handle stresséll” but he did not report any
trouble remembering, underatiing, following instructionsgr getting along with others.
R. 118-19.

° A GAF score “represents a clinician’s judgmi of the individuas overall level of
functioning” at a given time, using a scabé 1 to 100. Am. Psychiatric Ass'n,
Diagnostic & Statistical Mnual of Mental Disorder82 (4th ed. 2000) (“DSM-IV”). As
relevant here, GAF scores in the followingnges reflect the following psychological
symptoms or functional limitations:



Reviewing consultant Ron Smallwoo®hD, completed a Psychiatric Review
Technique (“PRT”) form and a MentaResidual Functional Capacity (“MRFC”)
assessment on November 16020evaluating Plaintiff's medally determinable mental
impairments and related functional restoaos based on a review of the medical and
other relevant evidence avdila through November 2, 2009R. 190-204, 205-08, 224.
Dr. Smallwood opined that, dpite his severe depressidesorder and panic disorder,
Plaintiff remained mentally capable of mpleting “simple and some complex tasks”
within “customary tolerances interacting “approprialy with co-workers and
supervisors on a superficilvel,” and adapting “to change in work settingsSeeR.
190, 193, 195, 205-07. Dr. Smallwood alsoted Plaintiff's “extensive chemical
dependency problem, which could $ef-medicating.” R. 204.

On April 14, 2008, Plainti was treated at St. Mary’s Regional Medical Center

Emergency Room (“St. Mary’s ERfor intoxication and a suical gesture. R. 463-71.

* 51-60: Moderate symptoms (e.g., @idfiect and circumstantial speech,
occasional panic attacks) OR modemitéculty in social, occupational, or
school functioning (e.qg., few friendspnflicts with peers or co-workers).

» 41-50: Serious symptoms (e.g., suicidal ideation, severe obsessional
rituals, frequent shoplifting) OR @nserious impairment in social,
occupational, or school functioning (e.go friends, unable to keep a job).

» 21-30: Behavior is considerably ughced by delusions or hallucinations
OR serious impairment in communiica or judgment (e.g., sometimes
incoherent, acts grossly inapproprigte suicidal preoccupation) OR

inability to function in almost all aregg.g., stays in bed all day; no job,
home, or friends).

Keyes-Zachary v. Astru€95 F.3d 1156, 1162 n.1 (10th Cir. 2012) (quoting DSM-IV
34).



He was subsequently transferred to tNerthwest Center for Behavioral Health
(“NWCBH?”) for emergency detention and adtaed on April 15, 2008with a GAF score
of 29. R. 287-89. While at NWCBHRlaintiff received Celexa (citalopram, an
antidepressant), Ativan (lorazepam, a benzzmpame used to treat alcohol withdrawal
symptoms and anxiety), and Clonidine gadative used to treat hypertension and
anxietyA), among other medications. R. 284The NWCBH progress notes include
observations about Plaintiffs m&l status but it is uncleao what extent Plaintiff
received therapy unrelated tmcohol detoxification. R. 285 (documenting normal
mental-status exams dag these meetings$ee alsdR. 298 (noting that Plaintiff stayed
at NWCBH “for approximately twenty daye detox off alcohol” in May 2008). He was
released from NWCBH on May 7, 2008jttva GAF score of 55 and a “guarded”
prognosis “due to the chroniciof his alcoholism.” R. 283-86.

Additional medical records from 2008 indicate that Plaintiff was treated at St.
Mary’s ER on July 28th, October 14th, Novieer 5th, and November 24th; each set of
records indicates that Plaiifi was still regularly drinkingalcohol and was intoxicated
and/or suicidal each time he arrived at tR. R. 455-60, 515-2(0625-31, 534-37.
Medical records from the October 14th and Nuber 5th ER visitsndicate that Plaintiff
had suicidal thoughts, and the October 1ER visit resulted in Plaintiff again being

transferred to NWCBH for emergency d#ten from October 14th through October

* In Plaintiff's case, it appears that theegeription of Clonidinewas intended to treat
hypertension. See R. 284 (referencing blood pressuin connection with use of
Clonidine).



23rd. R. 533-41, 527, 53@77-82. He was admitted to NWCBH with a GAF score of
29 and released with a GAF score of 54aiagwith a “guarded” prognosis given his
“long history of alcoholism and gglect of] his physical ailméjs], partly due to lack of
access to care.” R. 277-82. While at NWCHBHRintiff received Ativan and Clonidine,
among other medications, andténded groups and activities tre unit.” R. 278. On
discharge, Plaintiff “met his goal of explaigj life changes that were necessary for him
to maintain his sobriety.” R. 278. He svaot prescribed any medication specifically for
depression. R. 278-79.

On February 10, 2009, Plaintiff was trechtt St. Mary’s ER for suicidal ideation
and alcohol abuse. R. 4%82- He was transferred to NWCBH for emergency detention
and released February 26th. 435-38. On intake, Plaiffitireported that he was taking
Clonidine and his mental statusas observed to be withimrmal limits except for his
“depressed” affect. R. 437. Page® amissing from the recds of this NWCBH
treatment. R. 435-38But seeR. 441 (later NWCBH treatment note documenting that
Plaintiff was hospitalized in February 2009 f&l/detox” but “did not receive scheduled
detox during that admission”). The Release Summary states that Plaintiff's GAF score
upon admittance (his “initial diagnostic impression’b]fpught forward from the
Psychiatric Evaluation”) was 29SeeR. 435-38. Plaintiff's GA& score upon release, if
any, is missing.SeeR. 435-36. Any listing of treatemt received is also missing, though
it appears that he was prescribed Zolofrifgline, an antidepssant used to treat

depression, panic disordand anxiety) and Clonidinegmong other medicationSeeR.

10



442 (later NWCBH treatmemtote documenting Plaintiff's “cuent medications”). His
prognosis “remain[ed] guarded” given Hisng history of alcoholism.” R. 436.

Medical records indicate that Plaintiff again treated at St. Mary's ER on April
23rd, May 1st, and May 11thR. 501-13, 494-500, 485-93Those records indicate that
Plaintiff was still regularly drinkingalcohol during that time periodSeeR. 486, 495-98,
505-07, 510-11. RIntiff was then voluntarily adited into NWCBHon May 15, 2009,
and released on May 22, 200R. 431-32, 441-44. Intake records show that Plaintiff
sought treatment for “major depressiongadlolism, and suicidal tendencies,” denied
current suicidal ideation (but reported suicidal thoughts the previous week), and reported
that his “last drink was yestdmy.” R. 441-44. Plairffi admitted that he “quickly
return[ed] to drinking soomafter [his previous] dischge” from NWCBH in February
2009, and that he never filldds Zoloft prescription evethough “he thought [it] was
helpful.” R. 441. PlaintiffSGAF score upon admittance w&s, but the record page that
might show his GAF score upon release is missing. R. geER. 431-32. While at
NWCBH, Plaintiff restarted Zoloft, Clonidey and Ativan (the last of these being
intended for “signs/symptoms of withdraal R. 443-44. After his release from
NWCBH, Plaintiff sought treatment at the Btary’s ER on May 292009, for dizziness,
and attended an outpatient “edfilitation” appointment at NWCBIlén June 5, 2009. R.
472-84, 440. Those medical records do notrieéadicate whether Plaintiff was sober at
the time of treatment, thoughahER record indicates thataiitiff reported a history of

drinking a substantial amount alicohol every day. R. 477-78ge alsdR. 440.

11



The medical records from020 do not include any inpant treatment notes, but
indicate that Plaintiff was treated at St. MarR four times, three times after falls and
once for anxiety. R. 607-26. Treatment ndtesn two ER visits indicate that Plaintiff
was intoxicated and/or still galarly drinking alcohol; notes from the other two visits are
radiology reports and provide madication of Plaintiff's sobriy. R. 610,612, 615-26.
One outpatient treatment note from NWCBhticates that Plaintiff was not taking
unidentified psychotropic medication(s) thaad been presceldl sometime before
August 23, 2010. R. 60%ee alsoR. 614 (October 13, 2018t. Mary’s ER record
documenting that Plaintiff had been prescrilhdalium for “mental health” but that his
dosage instructions and last dose were “unknbaumd that Plaintifhad been prescribed
Clonidine for hypertension but his last dosas more than tee weeks ago).

ANALYSIS

The parties agree that asue in this appeal is wther the ALJ’'s finding that
Plaintiff's alcohol use was aoatributing factor material this listing-level disability is
consistent with the governinigw and supported by substiah evidence inthe record.
See generallyPl.’s Br. (Doc. No. 22) at 6, 11-1@ef.’s Br. (Doc. No. 29) at 7-13.
Plaintiff argues that “the ALJ based hmateriality finding on reasons that are
inappropriate according to tretandards applicable to claimants with mental disorders
that co-occur with their substance abused ares to Social Secty Ruling 13-2p, 2013
WL 621536 (Feb. 20, 2013)Pl.’s Br. at 12. The Commissioner responds that the ALJ

“reasonably relied” on all of theelevant evidence in the recaasupport his finding that

12



Plaintiff's “mental health lintations were [materially] retad to his alcohol abuse.”
Def.’s Br. at 8.

A. Evidence Required for Detemation of DAA Materiality

As noted above, an individl “shall not be consideretb be disabled” if drug
abuse or alcoholism is a material contribgtifactor to the disability. 42 U.S.C. §
1382c(a)(3)(J); 20 C.F.R. 816.935(a). The S5 has published policy interpretation
rulings, the latest version of which SR 13-2p, 2013 WL 62385, setting forth the
process to be followed in cdacting a DAA materiality inquir;s/. This process includes
that, when the claimant has at least orfeioimedically determinable impairment that
could be disabling by itself, the ALJ muddtermine whether the other impairment might
improve to the point ohondisability if the claimant wer® stop using drugs or alcohol.
SSR 13-2p, 2013 WL 6285, at *7. This step requirése ALJ to “project the severity
of the claimant’s other impairment(s) in the absence of DAA.”

With respect to co-occurringiental disorders, such as Plaintiff's depression and
panic disorder, the SSA acknowledges thdtnibws of no research data it can use to

“predict reliably that any gen claimant’s co-occurring mental disorder would improve,

® Social Security Ruling 13-2p was publistmdFebruary 20, 2013and became effective
on March 22, 2013. SSR 13-Z1)13 WL 621536, at *1Because the ALJ’s decision in
this case was issued on A9, 2012, the ALJ did me-and was not expected to—
consider the materiality of Plaiffts DAA using the SSR13-2p analysis.SeeR. 31.
The AC, however, was obligatad consider the requiremts of SSR 13-2p when it
issued its decision denying review. The Aéhied review on June 16, 2014, which was
after the effective date of the Rulin§eeR. 11. Though an SS#bes not have the same
force and effect as statutes or resolutidmg its terms, SSR 13-2p is “binding on all
[SSA] components.” SSR 1322013 WL 621536, at *1.The Appeals Council order
says that it applied “the laws, regulations arlthgs in effect as of the date we took this
action.” R. 11-14.

13



or the extent to which it would improve, tiie claimant were to stop using drugs or
alcohol.” See idat *9. To make a finding that DAA imaterial in sucta case, then, the
ALJ “must have evidence in thease record that establisnést a claimant with a co-
occurring mental disorder(s) would not Hesabled in the absence of DAA.Id. In
contrast to cases involving yical impairments, the ALJ is not permitted to “rely
exclusively on medical expise and the nature of a af@nt's mental disorder” to
support a finding that DAA is materiald.

If “the record is fully developed and dhevidence does nastablish that the
claimant’s co-occurring mentdisorder(s) would improve tile point of nadisability in
the absence of DAA,” thelaim will be allowed. Id. Further, in considering periods of
abstinence, “[i]f the evidenda the case record does not demonstrate the separate effects
of the treatment for DAA and for the caaurring mental disorder(s),” the SSA “will
find that DAA is not material.” Id. at *12. To that end, the ALJ must be especially
careful when evaluating evidence demonsimathat the claimant’s co-occurring mental
disorder(s) improved when he or she reedivmental health and/or substance abuse
treatment in “a highly structured treatmesdtting,” such as a hospital or residential
rehabilitation centerSee idat *12-13;McGoffin v. Barnhart288 F.3d 1248, 1253 (10th
Cir. 2002).

B. The ALJ's Decision

The ALJ first found thatPlaintiff is disabled because his severe “mental
impairments, including [his] alcohol dependenmeet the medical criteria of [Listings]

12.04, 12.06, and 12.09.” R. 25. In makihgs determinationthe ALJ fourd that the

14



“Paragraph A” criteria in both Listing 12.04ffgctive disorders, d&essive syndrome)
and Listing 12.06 (anxiety-related disordevgre “satisfied based on the findings and
opinions” reflected in the PRform that Dr. Smallwood completed in November 2005.
R. 26;seeR. 190, 193, 19520 C.F.R. pt. 404subpt. P app. 1 88 12.04(A), 12.06(A).
The ALJ also cited Dr. Smallod’s opinion that the medicadcord contained evidence
of “[b]ehavioral changes or physical changes associated with the regular use of
substances that affect tlentral nervous system.SeeR. 25, 198; 20 C.F.R. pt. 404,
subpt. P app. 1 § 12.09(B)-(C). Relyingon the testimony of Betty Feir, PhD, the
medical expert who testified at Plaintiff's Falry 2012 hearing, €hALJ also found that
Plaintiff had “marked” limitations mainiaing activities of daily living, social
functioning, and concentratiopersistence, or pace when &leused alcohol. R. 26ge
20 C.F.R. pt. 404, subpt. P afp88 12.04(B), 12.06(B).

The ALJ then found Plaintiff's alcohol abe to be material to the finding of
disability. R. 27. Relying again dr. Feir’s testimony, the ALJ stated:

[T]he impartial medical expert tesefl that, without abusing alcohol, the

claimant had no greater than “moderate” limitations as to his ability to

perform activities of daily living[;] soal functioning[;] and concentration,

persistence and pace. The impartial roadexpert testified that the record

established that the claimiadid have periods of baety. As noted above,

when the claimant ented into medically supervised detoxification

program in 2008 with GAF score of 2&d came out with GAF score of 55

(Exhibit 13F). In fact, the imparfianedical expert opined that, if the

claimant only “moderately” abusedilcohol, he would have only

“moderate” mental symptoms and, if had not abused alcohol at all (as

well as being medication and treatrhenmpliant), there was a possibility

that he would have exhibited no merggmptoms at all. Accordingly, the
claimant’s alcohol abuse is “materiad the finding of disability above.

15



R. 27;see alsR. 638, 641-49. At the next stepthe DAA analysis, the ALJ found that
if Plaintiff ceased alcohol abuse he woulill have “severe” medically determinable
mental impairments of major depressivisorder and panic disorder, but those
impairments would not meet or medically egussting 12.04 or Lisng 12.06, as they
did when Plaintiff abused alcohol. R. 2&s support for this finding, the ALJ stated:

During a period of sobriety in 200€he impartial vocational expert noted
that the claimant's symptoms wene the “moderate” range. Dr. Feir
testified that, in 2005, Dr. Kahodiagnosed the claimant with only
“moderate” depression and panicsaider without agoraphobia and
assessed the claimant with GAF scof&5 (Exhibit 4F). In May 2009, he
[w]as noted to be sober and orilgd “moderate” symptoms, with a GAF
score of 58 (Exhibit 14F). In Jun®@, he was assessed with a “normal”
mood and a GAF score of 58 (Exhibit J5Rt appears that, during periods
of sobriety, the claimant was more compliant with medication and
treatment, thus diminishing the symptomology of his other mental
impairments. Such findings are alsmsistent with the claimant’s reported
activities and abilities in periods of lstety, to-wit: the claimant reported
that he prepared simple meals, chafer his dogs, and had a garden. He
rode a bike, watched TV, read, aked and did laungir He used a
microwave. He could follow ingictions and had no problems with
authority (Exhibits 6E and 6F).

R. 27. Finally, the ALJ summarized Hisding of DAA materiality as follows:

The undersigned gives great weight te dpinions of the impartial medical
expert, Dr. Feir; alcohol is materiah@ the claimant is capable of simple
and detailed instructions without alcohusle. Dr. Feir felt that if there was
no alcohol abuse, with proper trewnt and complete compliance with
medications, the claimant could hawe significant mental limitations.
Even though the claimant’'s representativied to cast @ubt, the evidence
of record and medical expert’s testiny is clear that alcohol abuse is the
claimant’s primary problem. All othampairments are significantly less
severe as alcohol impacts on all tfe claimant’s impairments, both
physical and mental, as he fails tkkdacare of himself and fails to be
compliant with treatment and mediaais. Thus, without alcohol abuse,
the evidence of record and the testm of the impartial medical expert
establish[] that the claimant could fuion at a very close to normal level.

16



R. 30.

The ALJ based his materiality deacsi on Dr. Feir's tstimony and medical
records containing observations of Btédf’'s functioning immediately following
instances of hospitalization.SeeR. 27, 30. However, as made clear by SSR 13-2p,
when there are co-occurring nial disorders in additioto a claimant's DAA, the ALJ
must be able to separate the effects of the two types of impairments in order to find DAA
material—‘the ALJ must take on the difficultstaof untangling the warp threads of the
claimant’s substance abuse from the woofatseof the claimant’'s other impairments in
order to examine #hhypothetical cloth that remainsMalone v. Colvin No. CIV. 12-
3098, 2014 WL 348590, at *3 (W.D. Ark. Jan. 31, 205&E alsd&SSR 13-2p, 2013 WL
621536, at *9, *1f;Young v. ColvinNo. 3:13-CV-03489-M, @14 WL 4851565, at *29
(N.D. Tex. Sept. 30, 2014) These sections [SSR 13-2013 WL 621536, at *9, *12]
essentially require the ALJ tbhnd evidence of separate effects of DAA and the co-
occurring mental disordersf. Salazar v. Barnhard68 F.3d 615, 623 (10th Cir. 2006)
(discussing teletype that greded SSR 13-2p and explainitigat “if the effects of a
claimant’s mental impairments cannot b@aated from the effects of substance abuse,
the DAA is not a contributing factor material tthe disability determination”). Here

neither of the bases relied upby the ALJ adequately septgahe effects of Plaintiff's

° “We will find that DAA is notmaterial to the determinatioof disability and allow the
claim if the record is fully developed aritle evidence does not establish that the
claimant’s co-occurring mentdisorder(s) would improve tile point of nadisability in

the absence of DAA[,]” SSR 13-2R013 WL 621536, at *9; ah'[i]f the evidence in the
case record does not demonstrate the sepeffatets of the treatment for DAA and for
the co-occurring mental disorder(s), wil find that DAA is not material,’id. at *12.
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alcohol abuse from the effects of his cowtmg mental disorders of depression and
anxiety and, as such, they dot rise to the level ofubstantial support for the ALJ’s
decision.

1. Dr. Feir's Testimony

The ALJ made the critical finding that ifdhtiff were to cease his alcohol abuse,
his remaining mental impairments and itmtions would not besevere enough to
preclude work activity. R. 27-31. In suppaof this finding, the ALJ primarily relied
upon the testimony of the medical expert Beir, who did not examine Plaintiff. R. 27,
30. Dr. Feir testified thatvithout alcohol Plaintiff “mght still have depression” but
would have only “moderate lin@tions” in activities of dailyliving; social functioning;
and concentration, persistenaedgace. R. 641,4@. The Tenth Circuit “has long held
that ‘findings of a nontreating physiciandea upon limited contact and examination are
of suspect reliability.” McGoffin 288 F.3d at 1253 (quotirgrey v. Bowen816 F.2d
508, 515 (10t Cir. 1987)). Moreover, if an ALJelies heavily” on a non-examining
physician’s opinion, “the opinion[] mustt$elf] find adequate support in the medical
evidence.” Lee v. Barnhart117 F. App’x 674678 (10th Cir. 2004) (citing SSR 96-6p,
1996 WL 374180, at *2 (Jul2, 1996)). Here, as McGoffin the undersigned does not
believe that Dr. Feir's testimony “will bedéine weight placed upoih by the ALJ.” 288
F.3d at 1253.

a. Improvement in GAF Scoré®llowing Hospitalization

In explaining the reasons for her opinid@r, Feir first cited an improvement in

Plaintiff's GAF scores when he wdnospitalized at NWCBH in 20085eeR. 642, 648.
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Dr. Feir stated that “[Plaintiff] went inta detox with a GAF scerof 29 but came out
with a GAF score of 55, just tshow you how alcohol is matal in his particular case,
and I'm talking about the [NWCBHoack in 2008.” R. 642While Dr. Feir's statement
accurately describes the charigePlaintiffs GAF scores, it inaccurately describes the
April 2008 hospitalization as beingnly for alcohol abuse. SeeR. 285, 288, 642.
NWCBH was not simply a “detox” prograrut an acute inpatient psychiatric unit
offering a highly structured éatment environment. R. 283. The pertinent records state
that Plaintiff's emergency detention was doesuicidal ideation and he was prescribed
an antidepressant. R. 283-89. Thus, Rf#isn April 2008 hospitdization involved at
least some amount of “treatmtefor [his] co-ocarring mental disorder,” SSR 13-2p,
2013 WL 621536, at *12, in addition toetimedically supervised detox,” R. 642.

Dr. Feir also cited similar improvemenin Plaintiffs GAF scores following
hospitalizations at NWCBH in 2009:

[W]hen he’s been sober he had a Ggdére as high as 58 according to the

Mental Health Center record. So whgpu start looking at those kinds of

GAF scores sober, it does not appé¢laat he would have significant

limitations if he could stay clean @msober and have treatment for his

depression. 58 is only moderate. . [I]t does state in th record that for

the year of 2009, at leasthen he did have mos®briety, that he has GAF
scores that were in the moderate range.

R. 648-49. Dr. Feir did not specify whiaecord she was rafeng to but Plaintiff
received inpatient treatment at NWCBH twice2009: (i) from February 10 to 26, 2009,

and (i) from May 15 to 22, 2009. Asstussed above, the medli records for these
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hospitalizations are not compléteR. 431-34, 43538, 441-43. The GAF score assigned
upon Plaintiff's admittance fahe February 2009 hospitalization was 29, and for the May
2009 hospitalization it wad5. The GAF scores assigh@pon Plaintiff's respective
discharges do not appear in the record.

As noted, SSR 13-2p—adopted after fiveal ALJ decision in this matter but
before the AC’s denial of review—mandsatgpecial care when evaluating simultaneous
substance abuse and pswthc treatment in facilidgs like NWCBH, stating
“[ifmprovement in a co-occurring mental disler in a highly structured treatment setting,
such as a hospital or substarabuse rehabilitation mer, may be due at least in part to
treatment for the co-occurringhental disorder, not (or neentirely) the cessation of
substance use. . . .” SSR-2f8, 2013 WL 621536, at *123. Thus, in cases where a
claimant received at least some treatment ferctiroccurring mentalisorder in a highly

structured or supportive treagnt setting , the Tenth Circuit has held that an ALJ may

" The similarity of surrounding circustances indicates that, like his April 2008
hospitalization, Plaintiff received some amoohpsychiatric treatment during the course
of the two 2009 NWCBH hod#alizations, but the absence of records prevents
confirmation of that indication. Records ned@t to the May 2008o0spitalization reflect
that Plaintiff was prescribethe antidepressant Zoloft after he had failed to fill that
prescription upon being discharggdm NWCBH in February 2009.SeeR. 431-34,
441-43. For the February 2009 hospitdlma, the listing of therapy and medication
received while hospitalized is amongg tmissing pages from the release recorgseR.
435-36.

° Regarding the February 2009 discharge GAdtescit is possible that score was a 58.
SeeR. 443 (NWCBH record stating, at #mof Plaintiff's admission for May 2009
hospitalization, that a GAF scooé 58 was the “highest [in thgjast year” for Plaintiff).
Regarding the May 2009 dischar@GAF score, Plaintiff mistahly states that it was 45
but that was the score upon admissi@omparePl.’s Reply (Doc. No. 30) at 3yith R.
443.
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not rely solely on improvement during theucse of the that treatment in making a DAA
materiality determination. See, e.g.McGoffin 288 F.3d at 1253 (finding that when
improvement occurs in residial treatment programs whe the claimant “is in a
structured environment . . . , highly medichtand in intensive therapy,” those factors
“presumably contribute[]” to any improvemengalazar 468 F.3d at 624 (noting that
plaintiffs mental problems iproved only after “five days a structured environment
and receiving antipsychotic medication”).

Here, it is possible that the ALJ and/or a medical expert could find, upon careful
review of the records, thaPlaintiff's hospitalizationsin 2008 and 2009 concerned
alcohol abuse treatment to such a dedghed¢ any improvement would be probative
evidence in distinguishing beég&n the functionally limiting effects of Plaintiff’'s alcohol
abuse and the functionally limiting effects of his depression and panic disorder. But such
improvement is not a proper basis for A materiality determination when there is
nothing in the decision at issug, in Dr. Feir'stestimony, that distinguishes between the
effects of Plaintiff being “sober” and the effects of him receiving
psychological/pharmacological treatment fopaEssion and panic sbrder, his “severe”
co-occurring mental impairmentSeeSSR 13-2p, 2013 WL @536, at *12-13Carrion
v. Colvin No. CIV-14-369-SPS2015 WL 5709510at *5 (E.D. Oka. Sept. 29, 2015)
(relying on SSR 13-2p to find that the ABXExclusive “[r]eliance on improvement while
in the highly structured environmentahospitalized stay. .. is improper”).

SSR 13-2p requires “evidendée®m outside of [the discussed] highly structured

treatment settings demonstrating that thentdaut’'s co-occurring mental disorder(s) has
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improved, or would irprove, with abstinence.” SSE3-2p, 2013 WL 81536, at *13.
Dr. Feir's testimony regarding post-hosp#ation improvement in 2008 and 2009, as
shown by GAF scores, is not substdrggdence under this standard.

b. Plaintiff's Education, Intdigence, and Work History

Defendant argues that, inditlon to these GAF scoreBy. Feir based her opinion
on other findings, icluding that Plaintiff was highlgducated and intelligent and “had
performed the job of geology technicianeavduring a time when he may have been
using alcohol.” SeeDef.’s Br. at 11 (citing R. 642-47).

Dr. Feir's reference to Plaintiff's intellence and education ot meaningful to
the question at hand. Intelligence and edooatio not insulate one from the effects of
behavioral conditions such depression and arety; nor do they isulate one from the
effects of alcohol abuse. Defendant does explain how these ¢tors would give any
insight into whether alcohol abuse was atanal contributing factor to Plaintiff's
disability.9 See generally SSR 13-2p, 2013 WL 621536, & (“[W]e must have
evidence in the case redothat establishes that a cla&int with a co-occurring mental
disorder(s) would not be disa&ldl in the absence of DAA.”Elliott v. Astrue No. 07-cv-

01922-LTB, 2008 WL 2783486, *9 (D. Colo. @8) (“[T]he various reasons relied upon

® There are also inconsistencies in the réqegarding both Plaiifits intelligence and
his education.See, e.g.R. 87 (Plaintiff completed twgears of college), 183 (Plaintiff's
intellectual ability estimated ithe average range, with indt@ans of moderate decline),
184 (Plaintiff's reading leveht beginning 7th grade leyell85 (Plaintiff completed two
years of college curriculum), 281 (Plainti of average intellectual capacity), 281
(Plaintiff attended Ft. Hays State College, Bxely, and MIT, and has degrees in geology
and geophysics), 287 (Plaintiff has a mestalegree in geolog, 288 (Plaintiff's
intellectual functioning is above average).
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by the ALJ . . . [do] not servas evidence to separate the effects of Plaintiff's mental
impairments from the effects of her substance abuse.”).

As to Plaintiff's work history, Dr. Feir testified:

He has been, | believe, a geologist. . He was workingaccording to the

medical records, as a geology techamciso | don’'t knowwhether that's

true that he has a Master's Degreenot. . . . They wes saying in the

record that he drank a quarftbeer a day or morand that he had a history

of alcohol abuse for most of his adulelifeven when he wgawvorking. . . .

But actually, even using alcohol at tigé think throughout his life he was
still able to function.

R. 643-44. While improved workinctioning during periods afobrietyor mental health
treatment could be relevant tmderstanding whicbf Plaintiff's limitations are caused
by DAA and which by his co-occurring mentdisorders, Dr. Feir's observation that
Plaintiff has at timed¥een able to functiowhile abusing alcohotloes not speak to that
iIssue. Moreover, the record casts doubthat observation—whichfter all materially
undermines the ALJ’s determination that Pii#ins disabled when his alcohol abuse is

taken into account.

" The notes from the mental-gta exam done SeptemberZ)05, by Dr. Kahoe state
that Plaintiff “has a tstory of alcohol abuse for most lois adult life—a quart of beer a
day or more.” R. 184. Buwn June 14, 2007, Plaintitéstified that though he began
drinking beer in high schoohis drinking became “a reg@roblem” and an “every day”
“habit” “about four-and-a-half [or] fie years ago,” approximately 2005eeR. 714.
NWCBH records from April 15, 2008, indicatikat Plaintiff reported “he has been
depressed since eight years ago [approximaf@dpPafter he lost his job as an Engineer
at Lockheed. Ever since thdme started drinking morend more to numb himself since
he was unable to find a job.” R87. A review of the reed indicates that Plaintiff's
work as a geologist or geology techniciams during his tenure at Lockheed Martin,
where he was last employed in 1992. @8, 120, 123. Employment records further
indicate that 1992 appears to be his last pé@onsistent employnme and that Plaintiff
subsequently worked intermitténfor various employers, lasiarning significant income
in 2001. R. 68-73. Pldiff’'s statements regarding thenset of his “problem[atic]”
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c. Dr. Kahoe’s and Dr. Smallwood’s 2005 Findings

Next, Defendant argues that Dr. Feioperly based her DAA materiality opinion
on Dr. Kahoe’s 2005 finding that Plaintiffdepression was onimoderate. Def.’s Br. at
11. Following a single examination on Sepb@m8, 2005, Dr. Kahoe diagnosed Plaintiff
with major depressive disondeecurrent, moderate; panicsdrder without agoraphobia;
and alcohol dependence. R. 184-85. Dr. Katidenot opine on Plaintiff's work-related
functional limitations other #n to assign a GAF score 6b. R. 185. Reviewing
consultant Dr. Smallwood, however, shotthereafter completed a MRFC assessment in
which he opined it Plaintiff had moderate limitans in three areas: the ability to
understand and remember detailed irdioms, the ability to carry out detailed
instructions, and the ability to interact appiately with the general public. R. 205-06.

Because these opinions address the entoe®laintiff's mentallimitations (i.e.,
those that are a product of DAA and thosat thre a product afepression and panic
disorder), and the limitations these physiciassess are consistent with the ALJs
DAA RFC determination, the opinions proeidsome support for the proposition that
Plaintiff could perform within the boundsf that non-DAA RFC. Such a conclusion
again, however, merely undermas the ALJ's determination that Plaintiff is disabled
when his alcohol abuse is taken into accouertainly, because neither Dr. Kahoe’s nor
Dr. Smallwood’s report attempts to sepgardghe impacts of Plaintiffs DAA from the

impacts of his co-occurring mental impainmte of depression arhnic disorder, those

drinking may not be completelyonsistent, but there is littupport for Dr. Feir's belief
that Plaintiff abused alcohget worked successfully dmg the time he was gainfully
employed as a geology technician.
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opinions do not provide any insight into whet the marked limitations found by the ALJ
were due only to DAA or to a worsening Bfaintiff's co-occurring mental disorders.
See, e.g.R. 643 (Dr. Feir's testimony that Plafhwas “definitely abusing alcohol” in
September 2005).

d. The June 5, 2009 Treatment Note

Defendant also argues that Dr. Feioperly based her DAA materiality opinion
on NWCBH *“treatment notes [that] showl[é°laintiff] had a nanal mood and normal
affect.” Def.’s Br. at 11. This argument refd¢o Dr. Feir’s testimny that a June 5, 2009
NWCBH “progress note [states] his moodsmaormal. That's wén he wasn't using
alcohol. So he might not have any limitatiahise had proper treatment, no alcohol and,
and was taking his medicatidar depression. He could V& no limitations.” R. 646;
seeR. 440. But the cited remarks in the progress note were made just two weeks after the
May 2009 hospitalization discersd above and do hpurport to be a full assessment of
Plaintiff's mental limitationswith or without alcohol abuseThese isolated remarks do
not serve as substantial evidence to sepé#nateffects of Plaintiff's mental impairments
from the effects of his alcohol abuse, or the separate effects of any treatment therefor,
and, thus, do not provide support Bodetermination of DAA materialitySeeSSR 13-
2p, 2013 WL 62536, at *9, *12:Elliott, 2008 WL2783486, *9.

e. Dr. Feir's Geneal Expertise

Finally, Defendant argues that Dr. Feir properly relied upon her “training,
experience, and treatment of alcoholics” ttedaine that Plaintiff's alcohol abuse was a

material contributing factor to his disabilityfseeDef.’s Br. at 11 (citing R. 649). When
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asked whether Plaintifvould “still have a mood disorder without the alcohol,” Dr. Feir
replied “I have no idea. That would beesplative.” R. 648. When questioned further
regarding whether Plaintiff would not hatke moderate limitations reflected in his
release GAF scores in 2009 “if he had gotreatment and if he had remained sober,”
Dr. Feir replied “[w]ell, that would be mguess based on my tn&ig, experience, and
treatment of former alcoholi¢s.R. 649. These qualified stahents are not sufficient to

support Dr. Feir's conclusion asttee effects of DAA in this matter.

f. Conclusion

In sum, Dr. Feir based her opinion igraficant part on instances of improvement
following hospitalizations in wich Plaintiff received treatnm¢ for both substance abuse
and mental health impairments, withoutting the hybrid treatment or attempting to
distinguish between effects efther type of treatmentFurther, the remaining evidence
she cites has little or no relevance to distislgung the effects of Plaintiff's alcohol abuse
from the effects of his mental impairmentBr. Feir's opinion thatPlaintiff would not
have disabling limitations alhsealcohol abuse does notrifl adequate support in the
medical evidence."SeelLee 117 F. App’x at 678. As sh, the opinion itself is lacking
and does not provide substiah support for the ALJ's materiality determinatiorbee

McGoffin, 288 F.3d at 1253.

" Even if the cited statements adequatelypsuted Dr. Feir's conclusion, the ALJ would
not have been able to rely solely on thedtimony to support his determination that
Plaintiff would not be disabled in the absence of DASeeSSR 13-2p, 2013 WL
621536, at *9 (“Unlike cases involving physicalpairments, [the SSA does] not permit
adjudicators to rely exclusively on medicapertise and the nature of a claimant’s
mental disorder [in making a DAMateriality deternmation].”).

26



2. Periods of Abstinence

In addition to Dr. Feir’s testimony, the Alrelied on alleged pexls of sobriety to
find that Plaintiff's funt¢ionality improved when hwas not abusing alcohoSeeR. 27,

30. The ALJ's decision refert® Plaintiff's acute inpatienpsychiatric treatment as a
“detoxification program” in 2008, stating “tleaimant entered intmedically supervised
detoxification program in 2008 with GAF@e of 29 and came out with GAF score of
55.” R. 27;see alsR. 23; R. 283-89. The ALJ alsbscussed “a period of sobriety in
2009.” R. 27. The Al further stated that “In May 200Be [w]as noted to be sober and
had only ‘moderate’ symptoms, with a GAF seaf 58. In June 2009, he was assessed
with a ‘normal’ mood and &AF score of 58.” R. 27 (citing Exs. 14F, 15F).

These are references to Plaintiffraproved functioning mmediately following
the various hospitalizations BWCBH in 2008 ad 2009 when Plaiiff was treated for
both alcohol abuse and mental impairment3uiting depression, anxiety, and suicidal
ideation or gesture. As disssed above, SSR 13-2p prohib#diance on that type of
evidence when determining eéhmateriality of DAA, unles a distinction is properly
drawn between improvement due to abstosefrom alcohol and improvement due to
treatment of co-occurring mental disordeiSeeSSR 13-2p, 2013 WK21536 at *13;
Carrion, 2015 WL 5709510, at *5 (“Reliance on improvement while in the highly
structured environment of a hostitad stay . . . is improper.”).

The June 5, 2009 one-page progres®-randicating that Plaintiff's mood and
affect were normal two weeks after the yM2009 NWCBH hospitalization—may not be

distinguished from this rule.The record does not indicate whether, as of the date the
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progress note was written, Plaintiff hadmained sober since his discharge from
NWCBH. R. 440. It does reflect that @at time Plaintiff was still being treated for
depression and anxiety, as shown by #ppointment that occasioned the note and
Plaintiff's prescription on the same date &or antidepressant medication. R. 440, 439.
The isolated remarks in the progress note deseante as substantiavidence to separate
the effects of treatments for Plaintiff's mahimpairments from the effects of treatment
for his alcohol abuse and, thu$o not provide adequatepgort for a determination of
DAA materiality. SeeSSR 13-2p, 2013 WL 621536, at *1&f. Young 2014 WL
4851565, at *30 (finding medical evidence daerstrated the separate effects of treatment
for DAA and for the co-occurringnental disorders where records showed that when
plaintiff was hospitalized for psychosis,esheceived no mental health treatment and
required no psychiatric hosglizations when she did hoabuse any substance).
Moreover, to the exterihis record does indicate inceea functioning when Plaintiff is
not abusing alcohol, it reflects one-time visit recorded pntwo weeks after Plaintiff
was hospitalized. “The lack of any sulgial period of abusive abstinence—and the
related ability to assess functioning duringtsa period—undercutsny short-term and
minor improvement in mostly acute situationsElliott, 2008 WL 2783486, *9 (citing
Salazar 468 F.3d at 624).

The ALJ further stated that “[s]uch findingse also consistent with the claimant’s
reported activities and abilities in periods obsety, to-wit: the @dimant reported that
he prepared simple meals, @drfor his dogs, and had a gand He rode a bike, watched

TV, read, cleaned and did laundry. He uaedicrowave. He could follow instructions
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and had no problems witlwthority.” R. 27 (citing Exs6E, 6F). Exhibits 6E and 6F
reference events in July0O@5, during which time the reab indicates Plaintiff was
“definitely abusing alcohol.”R. 643. There is no evidentleat these activities reflect
Plaintiff's activities and abilities “in periods gbbriety.” The ALJS reliance upon them
as evidence of Plaintiff's functiong without alcohol abuse is misplacléd.

3. Conclusion

SSR 13-2p provides that in order to fithét DAA is a material contributing factor
to disability, such that a claimis application folbenefits must be déed, there must be
“evidence in the case recbthat establishes that a cfant with a co-occurring mental
disorder(s) would not be disabled in thbsence of DAA.” SSR 13-2p, 2013 WL
621536, at *9. SSR 13-2p specifically raegsi that this determination be based on
evidence in the record that “demonstrate[s] the separatet®fif the treatment for DAA
and for the co-occurring mental disorder(s)d. at *12. Neither the testimony of Dr.
Feir nor the cited evidence of alleged pds of abstinence fices as substantial
evidence in support of the ALJ’'s DAA maiaity determination in this case.

CONCLUSION

Based on the foregoing analysis, the decision of the Commissioner is

REVERSED. Although Plaintiff's applicaticior benefits has begpending a very long

" Defendant argues that the Xk DAA materiality determiation was also supported by
the 2005 MRFC assessmentRi&intiff by Dr. Smallwood. SeeDef.’s Br. at 9. While
Dr. Smallwood found that “dege Plaintiff's long historyof alcoholism, he remained
able to prepare simple meals, care fos Hogs, garden, ride a bike, clean, and do
laundry,” seeid., this finding alone “does not serve@sdence to separate the effects of
Plaintiff's mental impairments from the effects of [his DAA].SeeElliott, 2008 WL
2783486, *9.
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time, the Court concludes that remand foriramediate award of benefits, as requested
by Plaintiff, is not appropriat A new policy ruling, sth as SSR 13-2p here, may
warrant remand if “the ALJ didot have the benefit of th&FR] when [the ALJ] arrived
at [the] decision,” and the Court “cannot detae whether [claimant’s] evidence could
have led to a different result had the Alssessed it with reference to the new [SSR].”
Frantz v. Astrue509 F.3d 1299, 1302 (10th Cir.®0. Here, it may be possible—upon
further medical examination and careful reviefvthe medical evidere consistent with
SSR 13-2p—that the effects of Plaintiffgeatment for alcohol abuse may be
distinguished from his treatment for depressaod panic disorder, and on that basis for
the Commissioner to determine whether or natrfdff would be disabled in the absence
of DAA. Accordingly, thecase is REMANDED for furtheproceedings consistent with
this opinion. A separate judgment will be issued.

IT IS SO ORDERED this 27th day of September, 2016.

mé.g@

CHARLES B. GOODWIN
UNITED STATES MAGISTRATE JUDGE
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