Harrison v. State Farm Fire and Casualty Company Doc. 30

INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

LYNDEE HARRISON, )
Plaintiff, ;
V. ; Case No. ClV-14-1219-R
STATE FARM FIRE AND ;
CASUALTY COMPANY, )
Defendant. ;
ORDER

Before the Court is Defendant StaterfRaFire and Casualty Company’s Motion
for Summary Judgment. Dodlo. 20. Plaintiff respondeth opposition to the motion.
Doc. No. 26. Summary judgmerd appropriate “if the movant shows that there is no
genuine dispute as to any maéfact and the movant entitled to judgment as a matter
of law.” FED. R.Civ. P. 56(a). “A dispute is genuine when a reasonable jury could find in
favor of the nonmoving party on the issuklacon v. United Parcel Serv., Inc., 743 F.3d
708, 712 (10th Cir. 2014) i(ations omitted). All facts and reasonable inferences
therefrom are construed in the lighost favorable to the nonmoving parig. at 712-13.
Having considered the parties’ subsis, the Court grants the motion.

Background

Plaintiff's homeowner’s polig states that Defendant iwpay only the actual cash
value at the time of the loss of the damagatl gfethe property,” and “when the repair or
replacement is actually completed, [Defemdlavill pay the covered additional amount

[Plaintiff] actually and necessbr spend[s] to repair or ppace the damaged part of the
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property,” up to the policy lim Doc. No. 20, Ex. 1, at 1®laintiff made a claim on May
22, 2013 for damage to her home causedhieyMay 20 tornado in Moore, Oklahoma.
Doc. No. 26, at 8. She assettiat although Defendant paid bave her roof repaired, it
did not pay for all of the daage covered by her policyd. at 5, 8. On May 22,
Defendant gave Plaifita $500 advance payent, and on May 3(Qpaid an additional
$13,417.411d. at 8-9, 11. Plaintiff also receive#l0,902.67 to pagalazar Roofing for
repairing her roof, and $1,72%. for the roof and guttereplacement cost benefitsl. at
13-14.

In June and July, Plaintiff raised camaos about additional unpaid damage and
Defendant asked her to provide a contestestimate of the alleged damag.at 12-

13. On August 20, Plaintiff nidied Defendant that she hadtained an engineer, Kevin
Bahner, to inspect the property. at 13. Mr. Bahner prepared a report that was provided
to Defendantld. at 14. Defendant reviewed the report and scheduled another inspection
of the propertyld. at 14-15. After the inspection, adant retained its own engineer.

Id. at 15-16. On September 13, Defendant natifdaintiff that it haddletermined that the
living room carpet and paddj needed to be replaced, and on September 16, gave
Plaintiff an addional $1,498.68Id. at 17-18.

On October 1, Defendant determined thased on its engineer’s report and after
revising its earlier estimate to account fald@ional repairs, it would pay Plaintiff an
additional $4,786.24d. at 19-20. The new estimate, dated October 2, 2013, revised its
earlier estimate dated May 30, 20E8e Doc. No. 26, Ex. 5, Ex. 11. In reviewing its
engineer’s report, Defendansalfound that some of therdage to Plaintiff's home was
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caused by changes in temgierre and humidity and naally occurring foundation
movement, and concluded that not all af thamage for which Plaintiff sought payment
was covered under the policy. Doc. No. 2618420. To date, not including the payment
received to pay for the roof repair, Pl#inhas received $2917.58 from Defendant.
Plaintiff has sued Defendant for breach adntract, bad faith, negligence in the
procurement of insurance, constructivikaud and negligent misrepresentation,
negligence, and breach of fiduciarytgluDoc. No. 1Ex. 1, at 3-13.
Analysis
A. Breach of Contract

1. Repair Costs

Defendant seeks summary judgnt on Plaintiff's breach of contract claim. Doc.
No. 20, at 8. To prevail onithclaim, Plaintiff must prove “1) formation of a contract; 2)
breach of the contract; and 3) damagesa direct result of the breacligital Design
Grp., Inc. v. Info. Builders, Inc., 24 P.3d 834, 843 (Okl2001) (footnote omitted).
Plaintiff contends that Defendant breachi@ insurance contta by failing to pay
replacement cost benefits, despite Plaintiffihg actually completed the repairs within
the required timeframe. Doc. No. 26, atTh receive “any additional payments on a
replacement cost basis,” the insured “must complete the actual repair or replacement of
the damaged part of the property withinotwears after the date of loss, and notify

[Defendant] within 30 days after the work HBeen completed.” DodNo. 20, Ex. 3, at 19

! Defendant argues that Plaintift$aims for mold damage are not covered under the policy. Doc. No. 20,
at 20. In response to the motion, Plaintiff states shatis not making a claim for mold damage. Doc. No.
26, at 6 n.1. Therefore, the Court does not address the mold issue.
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(SF_1113). Defendant contends there is noesad that Plaintiff advised Defendant that
repairs were completed within two yeap$ May 20, 2013, orthat she informed
Defendant of the repairs within thirty dagftheir completion. Do. No. 27, at 9-10.

Plaintiff directs the Court to a letter ddt®ctober 20, 2014 from her counsel to
Defendant that states, “Ms. Harrison’s homecurrently undergoing repairs from the
tornado last year. If you, or your experts, wishview the home, iheeds to be done as
soon as possible. Ms. Harrismmitigating her danges by going aheaalith the repairs.
Should you have any questiopéease do not hesitate to cacit our office.” Doc. No. 26,
Ex. 12. Because this letter doaot inform Defendant thdhe repairs are complete, it
does not satisfy the 30-day notice requirement.

Plaintiff next directs the Court to heffidavit in which she sites that Oklahoma
Door and Dock Services, In€:ODDS") repaired her garage door in June 2014 and
Streeter Enterprises conducted repairstioem exterior of the home in October and
November of 2014. Doc. No. 26, Ex. 2, 11 9-30e attests that “[d]Juring or immediately
after Streeter Enterprises completed theirkvon the home, StatFarm inspected the
home’s condition on November @014, [] took video ofthe home,” ad “had an
opportunity to review the wk performed by Streeter Egrprises and Oklahoma Door
and Dock Services, Incld. § 11. Streeter Enterprises séhaintiff a final invoice on
November 19, 2014 totaling $395.00 for the repairs, which Plaintiff's counsel
provided to Defendantd. | 12-13. Despite having received that invoice, Defendant

made no additional paymentsd. § 14.



With respect to ODDS’ mair of the garage door idune 2014, there is no
evidence that Plaintiff notified Defendant dfhat repair within thirty days of its
completion. Plaintiff also produces no eviderof when she provided Defendant with the
invoice she received from Streeter Entesgsi on November 19. In its reply brief,
Defendant produces a letter datdarch 10, 2015, which refarees an enclosed CD that,
according to Defendant, includes that invoicecDdo. 27, at 10, EX2. This letter, dated
almost four months after Plaintiff receiveéde final invoice forthe repairs, does not
satisfy the 30-day notice requirement.

Although Plaintiff attests that Deidant inspected the home “during or
immediately after” the Streeter Enterprises repairs were completed, this is also
insufficient to satisfy the 30-day notice requirement.e€btablish a genuine dispute on
this issue, Plaintiff must prode evidence that she notifi€fendant within thirty days
after the repairs were completed. Evidence that Defendanamapbportunity to review
the repairs either befor@ after they were completed®t enough for a reasonable jury
to find in Plaintiff's favor. As there i evidence in the reob that she notified
Defendant within thirty daysafter the ODDS or StreeteEnterprises repairs were
completed, Plaintiff has failed to demodgé a genuine dispute on this issue.

2. Unpaid Damage

Plaintiff also asserts that Defendant lote=d the insurance contract by failing to
pay for damage to her home caused byMay 20 tornado, includg “the broken and
racked windows, torn sidingcracked brick and mortagnd a damaged garage door.”
Doc. No. 26, at 5. She refers to this as tbnpaid Damage,” andontends that because
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Defendant does not mention this damagé@srmotion, it does not satisfy its burden of
proving that the damage was not covered under the pdlicyat 5-6. In response,
Defendant argues that Plaintiff's affidavdbes not mention what damages it did not
include in the last estimate that would creatgenuine dispute on thissue. Doc. No. 27,
at 4.

Plaintiff argues that because her policyais “All Risk” policy, to recover, she
“need only prove that her dllieg sustained an accidental direct physical loss; she need
not prove what caused that loss. It is Defenideho bears the burderd proving that the
‘cause’ of Plaintiff's loss is a peril ‘clearlgnd distinctly’ exclude by the terms of the
Policy.” Doc. No. 26, aR2-23 (citation omitted)see also Switzer v. State Farm Fire &
Cas. Co., No. Civ.04 279 T2007 WL 841111, at *3W.D. Okla. Feb. 7, 2007) (applying
the same burden-shifting framework). But tBeurt finds that implied in Plaintiff's
burden to show that a loss occurred is the butdeshow that coverage for that loss was
denied by Defendant. Otherwisensureds could survive summary judgment when the
insured has covered all of their losses.Rifiihas the burden, at the summary judgment
stage, to cite to “particular parts of maadsiin the recortsupporting her contention that
there is a genuine dispute as to whetherslffered a loss that Defendant did not cover.
See FED. R.Civ. P.56(c)(1)(A). She has failed tip so in this case.

Plaintiff states in her response that shk refer to “broken brick and/or cracked
masonry as indicative” of all the Unpalblamage, but these are not the only items
included on her final list of Unpaid Damagdgoc. No. 26, at 10 n.ZShe notes that her
deposition is not yet complete and that sarhéhe remaining time will be spent on her
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estimation of damages$d. This is perhaps why Plaifitifails to explain and produce
evidence of what damages she sustained thanhDafe failed to cover.

Plaintiff asserts that based on Mr. Bahne€port, she thouglhe water-damaged
drywall, insulation, carpet, and pad neededdaeplaced. Doc. No. 26, at 6 n.1. As noted
above, Defendant gave Plaintiff $1,488 1o replace the carpet and paddiagat 17-18.
Furthermore, Defendant’s October 2013 estiniakes into accoup@yment for drywafl
and insulatiorf,and Plaintiff does not indicate aayditional damage this estimate does
not take into account.

Plaintiff argues that Defendant failedgay for “the broken and racked windows,
torn siding, cracked brick andortar, and a damaged garator.” Doc. No. 26, at 5.
There is no citation to the recbin support of this claimMoreover, Defendant’s final
estimate dated October 2, 2013 includes payments for wihalodvsiding repair and/or
replacement, detachirand resetting brickwork with mortar’ and repair to the garage
door® Plaintiff states that Salazar Rodjinprovided Defendant with an estimate
exceeding $68,000, but therenis citation to such an estineain the recordDoc. No. 26,
at 5. In her affidavit she lists the damagjee believes the May 20 tornado caused, but
does not state what damaBefendant did not coveld., Ex. 2, 6. She merely states

that this damage did not ekisrior to May 20 and that she reported all of the damage to

2Doc. No. 26, Ex. 11, at 12, 15, 17, 20-21, 28.
31d. at 12, 15, 17, 22, 30.

“ Doc. No. 26, Ex. 11, at 16, 24, 32-33.

°ld. at 9, 23-24, 31-32.

61d. at 7, 22, 29-30.

"1d. at 30.

81d. at 8, 23.



Defendantld. {f 7-8. Plaintiff also states severaldis in her response brief that many of
her damages “were never covered by Defendavihg rise to the instant coverage
dispute for Unpaid DamagdgeDoc. No. 26, at 8see also id. at 9-10 & n.2. But she does
not include with these statemetéist of the damages that kgenot covered, or a citation
to the record demonstrating the daméagenvhich Defendant failed to pay.

Plaintiff also states that she “has cotesisly argued that thSanderson’s estimate
was not inclusive of all daages claimed by Plaintiff.’'d. at 10. She then provides an
example—the estimate “did not include beakbrick or cracked masonry and did not
allocate any insurance proceetts repair and/or replace broken brick,” but rather
allocated only $27.03 to “clean tornado debriilom brick on left elevation.ld. at 10-
11. In support of this assertion, sbikes to the estimate dated May 30, 20UB.As
Defendant correctly points out, and as nosdzbve, these items are included in its
October 2013 revised estimate.dbdlo. 27, at 5; Doc. N@6, Ex. 11, at 7, 22, 29-30.

Plaintiff contends that Mr. Bahner’s repdis a summary of additional damages,
as requested by Defendant &uly 29, 2013, when Plaifitiattempted to submit Unpaid
Damage claims telephonically.” Doc. No. 26,14t That is an incorrect characterization
of the report, which itself states that “[t]purpose of the sit@isit was to visually
observe and assess the condition of the héwsstructural damage” from the tornado,
and the report lists “[t]he structural damage and issues observedhieovisit.” Doc. No.
26, Ex. 7, at 1. The report purports to inclatleof the damage MiBahner observed, not

merely the alleged additional damage thas not included in Defendant’s estimate.



Furthermore, Mr. Bahner's redas dated August 16, 2018J., and Defendant’s
latest estimate is dated October 2, 2018¢es¢ weeks later, DodNo. 26, Ex. 11, and
Plaintiff provides no explanation as to wltemage is listed in Mr. Bahner’s report and
not included in Defendant’s revised estite. To determine vether Plaintiff has
produced evidence of Defendant’s failurepty for certain damages would require the
Court to speculate as to what is missirapfrDefendant’s October 2013 estimate, which
the undersigned declines to dee Sewart v. Whitmire Distribution Corp., 53 F.3d 343,
No. 94-1096, 1995 WL 243434t *3 (10th Cir. Apr. 26, 1995) (unpublished) (finding
that the plaintiff had not satisfied hisrsmary judgment burden by failing “to show the
district court what the disputed evidencestvand failing to direct the Circuit to the
evidence in the record andeclining “to speculate whaevidence would support
plaintiff's case”)). Defendant’s motion for sumary judgment on RBintiff's claim for
breach of contract is granted.

B. Bad Faith

Defendant also seeks summauggment on Plaintiff'sclaim for breach of the
duty of good faith and fair dealy. Doc. No. 20, at 8. To @vail on her bad faith claim,
Plaintiff must prove that (13he was entitled to coverage endhe insurance policy, (2)
Defendant had no reasonablesisafor delaying payment{3) Defendant did not deal
fairly and in good fah with Plaintiff, and (4) Defendaist violation of its duty of good
faith and fair dealing was the datecause of Plaintiff's injuryBall v. Wilshire Ins. Co.,
221 P.3d 717, 724 (Okl&2009). Because the Courtagits summary judgment for
Defendant on Plaintiff's breach of contract claim, Plairitéf failed to create a genuine
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dispute as to whether she was entitled to Ey® under the policy and that payment for
such coverage was not provided. Thereftine, undersigned grants summary judgment
for Defendant on Plaintiff's bad faith claim.
C. Remaining Claims

Finally, Defendant moves for summary judgm on Plaintiff's remaining claims.
Doc. No. 20, at 8. In additioim breach of contract and bad faith, Plaintiff brought claims
for negligence in the procurement ofsimance, construcev fraud and negligent
misrepresentation, negligence, and breacfidotiary duty. Doc. No. 1, Ex. 1, at 5-13.
For all of these claims, Plaintiff must prove she suffered dana¥ih no evidence
that she suffered damagesnrahe May 20 torado that Defendanfailed to cover,
Plaintiff has not satisfied hdrurden of establishing a gena dispute on any of these
claims. Therefore, the Court grants summadgment to Defendant on the above claims.

Conclusion
In accordance with #h foregoing, Defermht State Farm Fire and Casualty

Company’s Motion for Summaryudgment, Doc. No. 20s GRANTED. Plaintiff's

° Although Plaintiff initially alleged that Defendant ligble on these claims, not solely the previously
dismissed agent, Doc. No. 1, Ex. 1, 11 39, 48, 59it &l unclear whether Plaintiff is still pursuing these
claims against Defendarfiee Doc. No. 26, at 5 (mentioning filing this action against Defendant only
“for breach of contract and insurance bad faith”).ti® extent Plaintiff is still pursuing these claims, she
has failed to establish a genuine issue of fact, as explained above.

19 see Smiith v. City of Stillwater, 328 P.3d 1192, 1200 (Okla. 2014) (“There are three elements to a claim
for negligence: 1) a duty owed by the defendant teeptahe plaintiff from injury; 2) a failure to perform
that duty; and 3) injuries to the plaintiff whicheaproximately caused by the defendant’s failure to
exercise the duty of care.” (citations omittedjpwell v. Texaco Inc., 112 P.3d 1154, 1161 (Okla. 2004)
(“To be actionable, both actual fraud and constvecfraud require detrimenteeliance by the person
complaining.” (citation omitted))Swickey v. Slvey Cos.,, 979 P.2d 266, 269 (Okla. Civ. App. 1999)
“[Aln agent is liable to the insured if, by the agerifislt, insurance is not procured as promised and the
insured suffers a loss.” (citations omittedyD.I.C. v. Grant, 8 F. Supp. 2d 1275, 1299 (N.D. Okla.
1998) (“Damages are an essential element of a breach of fiduciary duty claim.”).
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Motion to Quash the Subpoena Issued te Hartford by Defenaint on May 29, 2015,
Doc. No. 21, is DENIED as moot.

IT IS SO ORDERED this T0day of July, 2015.

" Ll S fpae

DAVID L. RUSSELL
UNITED STATES DISTRICT JUDGE
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