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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

MARTIN L. SUAREZ-MARTINEZ )
and STEPHANIE L. SUAREZ-OLIVER, )
(H&W), )
)
Plaintiffs, )
)
VS. ) Case No. CIV-14-1322-M
)
WELLS FARGO BANK, N.A., )
)
Defendant. )
ORDER

Before the Court is plaintiffs’ Motion t8trike, filed December 23, 2014. On January 12,
2015, defendant filed its response, and on Jarfigrg015, plaintiffs filed their reply. Based upon
the parties’ submissions, the Court makes its determination.
I. Introduction

On September 8, 2014, plaintiffs, who are proaeggro se, filed the instant action in the
District Court of Comanchedlinty, State of Oklahoma allegin@érd and intentional infliction of
emotional distress against defendant. On November 26, 2014, defendant removed this action to this
Court on the basis of diversity jurisdictioOn December 2, 2014, defendant filed its answer.
Plaintiffs now move this Coutb strike certain portions of éendant’'s answer on the ground that
they are improper and to strikeertain of defendant’'s defenses on the ground that they are
inadequately pled.
1. Discussion

Rule 12(f) provides that “[the court may strike from a pleading an insufficient defense or
any redundant, immaterial, impertinent, or scdouk matter.” Fed. R. Civ. P. 12(f). Because

striking a portion of a pleadingasdrastic remedy and because a motion to strike may often be made
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as a dilatory tactic, motions to strikader Rule 12(f) generally are disfavoregke Colo. Milling

& Elevator Co. v. Howbers7 F.2d 769 (10th Cir. 1932) (obsemnyithat courts should proceed with
extreme caution in striking a pleading). While motions to strike are generally disfavored, the
decision to grant a motion to strikenghin the discretion of the couree Scherer v. United States
Dep’t of Educ. 78 F. App’x 687, 689 (10th Cir. 2003). Further, while the Tenth Circuit has not
ruled on whetheFwomblyandigbal apply to pleading affirmative éEnses, this Court has ruled that
they do apply.See, e.g.Burget v. Capital W. Secs., In€ase No. CIV-09-1015-M, 2009 WL
4807619 (W.DOKla. Dec. 8, 2009). The Court, therefdiads that the affirmative defenses at
issue in this case must satisfy the pleading standards set fdslomblyandigbal.

A. The phrase “and demands strict proof thereof”

In their motion, plaintiffs move this Court to strike the phrase “and demands strict proof
thereof” from defendant’s answer. In its respodséendant states it does not object to striking this
phrase. Accordingly, the Court finds that the phrase “and demands strict proof thereof,” which
occurs numerous times throughout defendant’s answer, should be stricken.

B. Other phrases in answer

Plaintiffs move this Court to strikedHollowing phrases from defendant’s answer:

1) “To the extent the allegations as set forth in Paragraph 1 of Plaintiffs’ Complaint can
be read to imply wrongdoing on the par¥éélls Fargo, such allegations are denied”
— contained in paragraph 1;

2) “that Plaintiffs are residents @@omanche County, Oklahoma” — contained in
paragraph 2;

3) “and asserts that the U.S. District Ciofiar the Western District of Oklahoma has
jurisdiction and is the proper venue” — contained in paragraph 4;

4) “that on December 8, 2006, Plaintiff Martin L. Suarez-Martinez executed a
Promissory Note in favor of Wells g Bank, NA and that both Plaintiffs executed
a Mortgage in favor of Wells Fargo Bank, NA” — contained in paragraph 5;



5) “that on December 8, 2006, Plaintiff Martin L. Suarez-Martinez executed a
Promissory Note in favor of Wells Fgr Bank, NA and that both Plaintiffs executed
a Mortgage in favor of Wells Fargo Bank, NA” — contained in paragraph 7;

6) “Plaintiff Martin L. Suarez-Martinez ecuted contemporaneously with, and as part
of, the Note” — contained in paragraph 8;

7) “regarding the date and location of the recording of the Mortgage” — contained in
paragraph 9;

8) “vague and confusing as what ‘valuathieg’ Defendant receed for ‘nothing’ and
it is therefore” — contained in paragraph 11;

9) “is vague as to time, but” — contained in paragraph 13; and

10)  “is vague as to time, but” — contained in paragraph 15.

Having carefully reviewed defendant’s ansaed the parties’ submissions, the Court finds
that the above phrases are appropriate and proper and should not be stricken from defendant’s
answer.

C. Failure to state a claim

In its answer, defendant states: “For furtheswer and defense, Wells Fargo states that
Plaintiffs’ Complaint fails to state a claim uponiatrelief can be granted Answer of Defendant
Wells Fargo Bank, NA at 7, 1 Plaintiffs move to strike this diense and contend that this defense
is a mere conclusion of law unsupported by ultimate fact and as such does not present a defense to
this action. Defendant asserts that this defendemsical to that stated in Form 30 of the Appendix
of Forms in the Federal Rules of Civil ProcezgluHaving reviewed defendant’s answer and the
parties’ submissions, the Court finds defendant’s failure to state a claim defense is not clearly a
legally insufficient defense and should not be stricken.

D. Failure to comply with Federal Rules of Civil Procedure 9(b) or 9(f)

In its answer, defendant states: “For furtheswer and defense, Wells Fargo states that
Plaintiffs’” Complaint for Fraud does not compi§th the pleading requirements of FRCP 9(b) or

9(f).” Answer of Defendant WellBargo Bank, NA at 7, § Plaintiffs move to strike this defense



and contend that defendant failed to identdgt§ supporting this statement such as would put
plaintiffs on fair notice of its claims. Plaintifedso contend that this is not a defense, much less
an affirmative defense. Rule 9(b) requireattivhen alleging fraud, a party must state with
particularity the circumstances constituting fraud,Ruakk 9(f) provides that allegations of time and
place are material when testing the sufficiengypliieading. Having carefully reviewed defendant’s
answer, the Court finds that by asserting that pfésrfailed to comply vith Rule 9(b) and 9(f),
defendant has given plaintiffs fair notice thatle#ges plaintiffs have failed to plead fraud, time and
place with particularity. Accordingly, the Counhdis that this defense has been sufficiently pled
and should not be stricken.

E. Failure to mitigate damages, laches, waiestoppel, ratification, statute of frauds,
and statute of limitations

In its answer, defendant states: “For further answer and defense, Wells Fargo states that
Plaintiffs’ Complaint/Damages claims are barregant or in whole for failure to mitigate damages,
laches, waiver, estoppel, ratification, statutefratids, and statute of limitations.” Answer of
Defendants Wells Fargo Bank, NA atfi73. Plaintiffs move to strike these defenses and contends
that defendant has failed to satfosufficient facts to support these defenses. Defendant asserts that
these defenses were appropriately pled. Havirefuhr reviewed the parties’ submissions, as well
as defendant’s answer, the Countlfs that defendant has set forth absolutely no factual basis for the
defenses of failure to mitigate damages, lachesanaestoppel, ratification, statute of frauds, and
statute of limitations; defendant merely includes a boilerplate, conclusory statement asserting these
defenses. The Court, therefore, finds thase affirmative defenses fail to satisfy Tieomblyand
Igbal pleading standards and should be strickenwéd¥er, the Court finds that defendant should

be granted leave to amend its answer to cure the above deficiency.
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F. Punitive damages

In its answer, defendant asserts a number of defenses in relation to punitive damages.
Plaintiffs assert that these defenses shouldtiieken because defendant fails to identify facts
supporting these defenses such as would pumtgfaion fair notice of its defenses. Having
reviewed defendant’s answer and the partielshgssions, the Court finds defendant’s defenses to
plaintiffs’ punitive damages claim are not cleddgally insufficient and should not be stricken.

G. Economic loss doctrine

In its answer, defendant states: “Claims for non/extra-contractual damages, including
punitive damages, are barred by the economic logsine¢ Answer of Defendant Wells Fargo
Bank, NA at 9, 1 9. Plaintiffs move to strike thisfense. Having carefully reviewed defendant’s
answer and the parties’ submissions, the Gmds defendant’s economic loss doctrine defense is
not clearly legally insufficient and should not be stricken.

H. Reservation of right to amend

In its answer, defendant states: “Wells Fargerees the right to amend or modify its Reply
upon the completion of discovery.” Answef Defendant Wells Fargo Bank, NA at 9, {10.
Plaintiffs move to strike this paragraph. Inriégsponse, defendant states that it does not object to
the Court striking this paragraph. Accordingly, the Court finds that this paragraph should be
stricken.
. Conclusion

For the reasons set forth above, the CA&RANTS IN PART and DENIES IN PART

plaintiffs’ Motion to Strike [docket no. 9] arfRITRIKES the following: (1) the phrase “and demands

strict proof thereof” contained in paaph nos. 3, 10, 12, 14, 18, 20, 21, 23, 24, 26 through 38,



and 40 through 54; (2) the affirmative defenses of failure to mitigate damages, laches, waiver,
estoppel, ratification, statute of frauds, and sead@itimitations; and (3) defendant’s reservation of

the right to amend or modify set forth in pgraph 10 on page 9. Additionally, the Court GRANTS
defendant leave to file an Amended Answer, afosth above; said Amended Answer shall be filed
within fourteen (14) days of the date of this Order.

IT ISSO ORDERED this 10th day of March, 2015.

”/L/Mﬁ%

VICKI MILES- IQCRANGL
CHIEF UNITED STATES DI 1[Cl JU




