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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

JANA DENISE HALL, )
Plaintiff, ))
V. ; Case No. CIV-15-105-CG
CAROLYN W. COLVIN, ))
Acting Commissioner of the )

Social Security Administration, )
)
)

Defendant.

OPINION AND ORDER

Plaintiff Jana Denise Hall brings thistmn pursuant to 42 U.S.C. § 405(g) for
judicial review of the final decision othe Commissioner of & Social Security
Administration (“SSA”) denying her applitans for disability insurance benefits
(“DIB”) under Title Il of the Social SecuritAct, 42 U.S.C. 88 @1-434. The parties
have consented to the jurisdiction of a Uditétates Magistrate Judge. Upon review of
the administrative record @2. No. 13, hereinafter “R. "), and the arguments and
authorities submitted by the parties, @eurt affirms the Commissioner’s decision.

PROCEDURAL HISTORY

Plaintiff protectively filed her applicatiofor DIB on October 5, 2011, alleging a
disability onset date of July 30, 2006. R4-29, 155-57, 158-66. Following denial of
the application initially and on reconsideoa, a hearing was conducted before an
Administrative Law Judge (“ALJ"). R. 45-774-78. The ALJ issued an unfavorable

decision on July 302013. R. 18-39. The SSA Appeals Council denied Plaintiff's
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request for review, makinghe ALJ’'s unfavorable decwsn the final decision of the
Commissioner. R. 1-Gsee also20 C.F.R. § 404.981. This action for judicial review
followed.

ADMINISTRATIVE DECISION

The Commissioner uses a five-step sedjak evaluation process to determine
eligibility for disability benefits. Wall v. Astrue 561 F.3d 1048, 105@.0th Cir. 2009);
20 C.F.R. 8 404.1520(a)(4). At step one,Alhd found that Plaintiff had not engaged in
substantial gainful activity sce July 30, 2006, &alleged onset date, through December
31, 2011, her date lastsured. R. 20see20 C.F.R. § 404.1571At step two, the ALJ
determined that Plaintiff had the severe impants of “degenerative disc disease; major
depressive disorder versus bipolar disgra@gtention deficit hypexctivity disorder; and
rule out personality dorder.” R. 20-31see20 C.F.R. § 404.1520(c)At step three, the
ALJ determined that Plaintiff's impairmé did not meet or equal any of the
presumptively disabling impairments listed inQ@.R. Part 404, Subpart P, Appendix 1.
R. 31-32;see20 C.F.R. § 404.1520(d).

The ALJ next assessed Plaintiff's residfimnctional capacity (“RFC”) based on
all of her impairments. R. 32-38ee20 C.F.R. 8§ 404.1520(@&)(iv). The ALJ found
that Plaintiff had the RFC to perform lightork, subject to specific limitations and
restrictions:

the claimant is able tonly occasionally push/fiuincluding operation of

hand/foot controls, as well as os@anally stoop and climb ramps and

stairs, and frequently kneel, crouchawt, and . . . balance but never climb

ladders, ropes or scaffolds. Atdnally, the claimant is able to
understand, remember, comprehend eady out simple and some more



complex instructions and tasks, ind#&tn to being able to work [with]
supervisors and coworkers on a supeafigiork basis and adapt to routine
changes in the work environment, bug ttlaimant is undé to work with
the general public.

R. 32-37;see20 C.F.R. 8§ 404.1567(b) (defining “hg work™). At sep four, the ALJ
found that Plaintiff was unable perform any past relevawbrk and that transferability
of job skills was not material to thetdemination of dishility. R. 37, 38;see20 C.F.R.
8§ 404.1565, .1568.

At step five, the ALJ considered whethibere are jobs exisg in significant
numbers in the national economy that Pl#intin view of her age, education, work
experience, and RFC—could perform. Takimgo consideration the testimony of a
vocational expert (“VE”) rgarding the degree of eros to the unskilled light
occupational base caused by Plaintiffsdiéidnal limitations, the ALJ concluded that
Plaintiff could perform light, semiskilled ogpations such as merchandise marker, label
coder, and routing clerk; as well as sedsntanskilled occupationsuch as addresser,
tube operator, and document processor, alloch offer jobs that exist in significant
numbers in the national economy. R. 3898820 C.F.R. § 404.1545(a)(5)(ii)). On that
basis, the ALJ determined thRkaintiff had not ben under a disability, as defined in the
Social Security Act, fromJuly 30, 2006, through Deewer 31, 2011. R. 3%ee20
C.F.R. § 404.1520(g).

STANDARD OF REVIEW

Judicial review of the Commissioner'snél decision is limed to determining

whether factual findings are supported by saal evidence in #record as a whole



and whether correct legal standards were appl&appa v. Astrugs69 F.3d 1167, 1169
(10th Cir. 2009). “Substantial Eence is such relevantidence as a reasonable mind
might accept as adequatestgpport a conclusion.Doyal v. Barnhart331 F.3d 758, 760
(10th Cir. 2003) (internabuotation marks omitted). “Adecision is not based on
substantial evidence if it is overwhelmed by oteeidence in the recd or if there is a
mere scintilla of emence supporting it.” Branum v. Barnhart385 F.3d 1268, 1270
(10th Cir. 2004) (internal quation marks omitted). The cdumeticulously examine[s]
the record as a whole,” inding any evidence Hat may undercut or detract from the
ALJ’s findings,” “to determine if the substantiality test has been métall, 561 F.3d at
1052 (internal quotation maglomitted). While a reviewingourt considers whether the
Commissioner followed applicable rules of lawwweighing particular types of evidence
in disability cases, the court does not rewalghevidence or substitute its own judgment
for that of the CommissioneBowman v. Astryes11 F.3d 1270, 127@0th Cir. 2008).

ANALYSIS

Plaintiff alleges the following claims dadrror: (1) the RFC is not supported by
substantial evidence becaus¢ fd.J did not properly evalte the opinion of treating
psychologist Michael Brand, PhD, (b) the Adid not properly deslop the record, and
(c) the ALJ did not properly evaluate Plaintiff's credibility; and {2e ALJ's step-five

determination is not supportéy substantial evidence. PIBy. (Doc. No. 21) at 5, 15-

32"

With the exception of the administrative record, referencésetparties’ filings use the
page numbers assigned by thau@'g electronic filing system.



A. The RFC Determination

1. Mental Limitations Found by Dr. Brand

After an initial psychiatric evaluation on November 11, 2010, Elizabeth Foote,
MD, referred Plaintiff for indridual psychotherapy to Mietel Brand, PhD, who was Dr.
Foote’s colleague in the Depaent of Psychiatry and Bavioral Sciences at the
University of Oklahoma Health Sciences @Gant R. 353, 356. The medical record
indicates that Dr. Foote continued to $8aintiff for medication management through
January 3, 2013SeeR. 353-418, 463-98 (Exs. 7F,AB Though there are some gaps,
the medical record indicates that Ptdinsaw Dr. Brand for psychotherapy from
November 30, 2010, through the end of 20BkeR. 353-418. There are no treatment
records for Dr. Brand during012, though Dr. Brand compézl two Mental Capacity
Assessment forms that yeaBeeR. 419-22, 499-59) (Exs. 8F, 16F). There is also one
treatment record for Dr. Brand from 2013. R. 464-65.

On January 12, 2012, Dr. &rd completed a Mental gacity Assessment form
(“MCA 17), in which he checked boxes opigirthat Plaintiff had marked limitations in
six functional areas. R. 4ZZ2. On December 18, 2012y. Brand completed a second
Mental Capacity Assessment form (“MCA 27 which he checked boxes opining that

Plaintiff had marked limitations inine functional areas. R. 499-501Plaintiff alleges

° Out of the 23 qguestions on eaelCA, nine of Dr. Brand’'sanswers were identical. Of
those nine, three noted marked limitationscertain of Plainff’s abilities (ability to
complete a normal workday Wibut interruptions from psychologically based symptoms,
ability to respond appropriatelp changes in thavork setting, and ability to travel in
unfamiliar places or use publicansportation); four indided moderate limitations in
certain abilities; and two indicated slightitations in certain abilities. On the 14



that the ALJ failed to properlgnalyze and weigh these ojpins by Dr. Brand, arguing
that “[tlhe ALJ erred when he failed tovegi controlling or even great weight to the
opinion of treating psychologi§ir. Brand.” Pl.’s Br. at 16see alsad. at 16-21.
a. Treating physician opinions

By regulation, a treating physician’s (oeating psychologist’s) medical opinion
generally is given “more weight” than thaf a nontreating aurce. 20 C.F.R. §
404.1527(a)(2), c)(2).angley v. Barnhart373 F.3d 1116, 1119Qth Cir. 2004). Under
Tenth Circuit authority, the evaluation aftreating physician’s opinion follows a two-
step procedure Watkins v. Barnhast350 F.3d 1297, 1300 (20Cir. 2003). First, the
ALJ must determine whether the treati physician’s opinionshould be given
“controlling weight” on the matte to which it relates. See id 20 C.F.R. §
404.1527(a)(2), (c)(2). The mpon of a treating physiciamust be given controlling
weight if it is both well supported by medically acdaple clinical or laboratory
diagnostic techniques and notamsistent with other substal evidence irthe record.
Watkins 350 F.3d at 1300 (apphg SSR 96-2p, 1996 WL 374188t *2 (July 2, 1996));
20 C.F.R. 8 404.1527(c)(2). Second, if theJAlas determined that the medical opinion
of a treating physician is not entitled to aaoiiing weight, the ALJnust determine what
lesser weight should leforded the opinionSee Watkins350 F.3d at 1300-0Langley

373 F.3d at 1119. Areating physician opinion not affted controlling weight is still

guestions that received different answbetween the MCAs, Dr. Brand indicated a
decrease in Plaintiff's limitations between the earlier and later assessments on five
answers, and he indicated an increasenmtditions during that eleven-month period on
nine answers. A table showing all the assel limitations and Dr. Brand’s responses to
each MCA is appended tbe end of this order.



entitled to deferenceSee Watkins350 F.3d at 1300. The determination of how much
deference to afford a treating physician opingtould be made in @w of a prescribed
set of regulatory factorswatking 350 F.3d at 1301; 20 CH. 8 404.1527(c)(2)-(6). But
“[the ALJ is not required to mechanicalppply all of these faots in a given case.”
Ringgold v. Colvin644 F. App’'x 841, 843 (10th Cir. 2016) (citidddham v. Astrue509
F.3d 1254, 1258 (10th Cir. 2007)). “It is safént if he ‘provides good reasons in his
decision for the weight he gave the physician’s opinions.”ld. (alterations omitted)
(quotingOldham 509 F.3d at 1258).

b. The ALJ’s findings

The ALJ gave “no significant weight” tihe opinions Dr. Brand expressed in the
MCAs, determining that theywere “not ‘well suppor@” and that they were
“inconsistent with other substantial evidermdeecord.” R. 30 (quoting SSR 96-2p, 1996
WL 374188 (July 21996)), 37. Specifidly, the ALJ stated:

Clearly, it appears that Dr. Brand idraating physician ahthat he is an
acceptable medical source. Howevesgppears that thepinions regarding
the claimant’s mental [RFC], as ergsed in the [MCAs] described above,
are not “well supported.” Furth@ore, his opinions regarding the
claimant’'s mental [RFC] are inconsistevith other suliantial evidence of
record. [First], the urersigned notes that Dr. &1d’s opinions regarding
the claimant's mental [RFC] are natell supported by the mental status
examination findings reported by Dr. Brand in the progress notes
maintained in the regular course wéating the claimant, as described
above. Moreover, ageflected above, such opinions certainly are
inconsistent with the mental statfiadings reported by Dr. Foote, who
apparently is a colleague of Dr. Braimdthe treatment of the claimant at
OU Physicians Psychiatgnd Behavioral SciencedNotably, it generally
appears that the mental status exeation findings reported by Dr. Foote
often are significantly inconsistenttiv those reported by Dr. Brand during
contiguous time periods. In the lattesspect, the undersigned is generally
disposed to assign great[er] weighttihe opinions of Dr. Foote, who is a



psychiatrist, than to those ofDr. Brand, who is simply a
psychologist/counselor. In any eveihie undersigned again notes that even
the mental status examination findingported by Dr. Band do not reflect

. . . the severity suggested by Dr. B¥an his medical source statements,
particularly with respect to a contious of not less than 12 consecutive
months, as required by the Social Séguict. Additiondly, the opinions

of Dr. Brand regarding the claimés mental [RFC] not only are
inconsistent with the opinions dhe medical consultants for the state
agency, but also are inconsistenithwthe opinions and mental status
findings reported by Dr. Waller, as stwibed above. For all of the
foregoing reasons, the undersigneddisposed to assign no significant
weight to the opinions of Dr. Brand redang the claimant’s mental [RFC].
Nevertheless, the undersigned does assign full weight to any and all mental
status findings reported by Dr. Brandtire regular course of his treatment
of the claimant, albeit such findingseainterpreted in their [context] with
the mental status findings reported By. Foote, as well as the mental
status findings reportethy other mental healtlspecialists, as well as
objective observations byther acceptable treating and/or examining
medical sources appearing of record.

R. 30.
c. Discussion

Plaintiff argues that the ALdid not properly analyze the relevant factors” in his
consideration of Dr. Brand's MCAs. ahtiff specifically challenges the ALJ's
determination that Dr. Brand’s opinions weret well supportedral were inconsistent
with other substantial evidena# record. Pl.’s Br. at 16-21In considering Plaintiff's
arguments, the Court first considers whetliee ALJ properly determined that Dr.
Brand’'s MCAs were not entitled to conlfling weight—i.e., was there substantial
evidence to support the Als) findings that Dr. Brand’s MCAs were “not ‘well
supported”” and that they were “inconsistenthwother substantial eveshce of record.”
SeeR. 30;Watkins 350 F.3d at 1300. If the ALJqperly determined that Dr. Brand's

MCAs were not entitled to controlling weighhen the Court nextonsiders whether the



ALJ properly determined thabr. Brand’s MCAs were entitled to “no significant
weight’—i.e., did the ALJ consider the propegulatory factors and was his analysis of
those factors supported by substantial evidence.

I. The ALJ properly determined thBr. Brand’s MCAs were not entitled
to controlling weight

a) Dr. Brand's MCAs wer@ot well supported

The MCA form instructs thassessor to “[d]escribe the medical/clinical findings
that support this assessmengéeR. 420-22, 499-501. Fdriis MCA 1 assessments, Dr.

Brand provided explanations for most of lanswers, but thesexplanations do not

clearly correspond with the “mkad” limitations he noted.SeeR. 420-22° For his
MCA 2 assessments, however, Dr. Brandvfted no explanations at allSeeR. 499-
501. Thus, insofar as what is providedthe MCAs themselves, the ALJ reasonably
concluded that the limitations assabbg Dr. Brand are natell supported.

With respect to Dr. Brand's other amds, the ALJ discussed Dr. Brand’s
treatment notes in detail and specificalljurid them to be “inconsistent” with the
limitations assessed in the MCAsSeeR. 30 (“Dr. Brand’s opinions regarding the

claimant’'s mental [RFC] are not well suppe by the mental status examination

’ Regarding limitations related to Undersdang & Memory, Dr. Brand did not provide
explanations for his assessmaenft Plaintiff's limitations. SeeR. 420. Regarding
limitations related to SustaideConcentration & PersistencBy. Brand stated “Patient
has problems w/ scheduling, time[] managat, and memory. Frequently late to
appointments, cancel[]s, and slbows.” R. 421. Regardingnitations related to Social
Interaction, Dr. Brand stated “Hasodest difficultyin these areas cunty in non work
environment. Becomes very anxious, blocking judgement and ability to respahd.”
(emphasis added). And regarding limitatioetated to Adaptation, Dr. Brand stated
“Currently moderate functioningn these areasometrouble coping with change.” R.
422 (emphasis added).



findings reported by Dr. Brand in the progressesanaintained in the regular course of
treating the claimant”). Plaintiff argues thai the contrary, Dr. Brand’s MCA opinions
were “well supported by his treatment noteBJ’s Br. at 18, rlying specifically on
statements from five treatment notes: thosduwy 5, 2011 (R. $6), July 14, 2011 (R.
397), September 6, 2011 (R. 405), September 29, 201403, and October 11, 2011
(R. 407). SeePl.’s Br. at 18.

The ALJ noted the statements Pldinmphasizes and also discussed other
findings by Dr. Brand that do notflect severe functional limitations:

[M]ental status examination apparentgported by DrBrand on July 5,
2011, reflected the followwg findings: “dysthymic; tearful at times, affect
over modulated/mood incongruence, sleep initial disturbance, appetite
diminished, lost 15-20 pounds in pgstar, obsessive thinking, denies si/hi
[i.e., suicidal ideation/homicidal ideati], some thought of substance use,
smoking off and on, insight pogudgment fair, impulse [fair] risk low.”
However mental status examination refal by Dr. Brand on July 14,
2011, reportedly reflectedhe following findings: fmood normal but
anxious - marriage, affect congrueaffficulty with modulation - anxiety
and marriagesleep wnlfi.e., within normal limit§ appetite down; weight
loss 106/5’5” few thoughts of use, mes si/none noted.” Subsequently,
mental status examination reporteg Dr. Brand on September 6, 2011,
reportedly reflected #following findings: Yerbal and engaged; no acute
distress no si/hi n/v; ADL [i.e., activities of daily living wnl; mood
euthymic stable; affeahcongruent, over modulate anxious, sad, guilty;
thinking logical [goal-directed with some tangential and circumstantial
thinking, rpt confusion,blocking, worry, obsessive, racing, distracted
thinking most of time; guilt and selfjpeoach; risk low.” Mental status
examination reported by Dr. Bramah September 29, 2011, reportedly
reflected the following findings‘mood anxious worried; affect over
modulated; thoughts clouded, caséd, denies si/hi none n/&DL wnl
risk low.” Mental status examinatiaeported by Dr. Brand on October 11
2011, reportedly reflected the following findings: “Rpt more depressed last
week or so; mood depressdtyx some pleasant moqgdaffect tearful
today, rpt some problems with modtibn- emotional; thinking rambles,
tangential, circumstantial, decreasatiiention and concentration requires
redirecting, denies si/hi none n/veep disturbed did not sleep last night;

10



ADL wnl with effort denies thoughts to use alcohol or drugs; risk low -
children.”

R. 24-25 (emphasis added).

The ALJ also discussed atidnal findings by Dr. Brand that likewise reflect that
Plaintiff was experiencing mental healsuies but nonetheless was functioning within
normal limits and improving:

[M]ental status examination repodtdy Dr. Brand orOctober 24, 2011,
reportedly reflected the following findingdvfbod, ‘ok, normal’affect over
modulated with considerable effortjriking unclear, scatter, blocking, “not
clicking” denies si/hi n/v; sleedisturbed by babyappetite flux,ADL wnt
risk low.” Mental status examinat reported by Dr. Brand on November
14, 2011, reportedly reflected the fallmg findings: “Rpt feeling better
Behavioral- [normal Mood - better periods of dysthymia and irritability
several days Affect -flux during these perioflsinking — logical[goal-
directed, SI/HI-denies n/VADL- [normal, sleep, decreased, little exercise
Risk - low - moderate.”

[M]ental status examination reportegt Dr. Brand on Deember 15, 2011,

reportedly reflected the following findings: Mbdest improvement

Behavioral —[normal Mood - flux with pain,depression some anxiety

Affect - less nervous, betterodulation Thinking — logicfgoal-directed,

all-nothing Sl/denies n/®DL- [normal Risk-low - moderate.”
R. 25 (emphasis addedpe als®R. 410, 411, 414.

As reflected in the ALJ's detailed summaries, the statements from Dr. Brand that
Plaintiff relies on appear in the contexttbét physician’s numerous statements reflecting

a more positive view of Plaintiff's functiomg. Plaintiff has noshown that the ALJ

improperly ignored negative findings in favof positive ones or otherwise failed to

* There are no treatment notes from Dr. Brémeh 2012. The medical record contains
one other treatment note from Dr. Brand, datenuary 3, 2013, which states, “Thinking-
logical and goal directed[;] #ll-none n/v[;] ADL-[normal][;] Risk-low.” R. 465.

11



grapple with significant opinions of Dr. &ud. And, upon review of Dr. Brand’'s
treatment notes, the Court concludes that the ALJ’s determination that Dr. Brand’s MCA
assessments “are not well supported by thetahestatus examiian findingsreported

by Dr. Brand in the [treatment] notes” reasonable and supped by substantial
evidence. SeeR. 30, 356-418, 464-65. To firmtherwise would require the Court to
reweigh the evidence and substitute its judgmenthfat of the ALJ, with it may not do.

See Bowmarbll F.3d at 12723ccordHackett v. Barnhart395 F.3d 1168, 1172 (10th

Cir. 2005).

b) Dr. Brand’'s MCAs were incongent with other substantial
evidence of record

(1) Consistency with Dr. Foets Findings and Opinions

In declining to give significant weigho the opinions in Dr. Brand's MCAs, the
ALJ also determined that “such opinions certainly are inconsistent with the metal status
findings reported by Dr. Foote, who appdhgns a colleague of Dr. Brand in the
treatment of the claimant.” R. 30. PHiihchallenges this deteination, emphasizing
certain statements from Dr. Foote’s notes fiBhaintiff's initial psychiatric review and
another six sessions. Pl.’s Br. at 18-18ir{g R. 353-54 (initialpsychiatric evaluation
dated Nov. 11, 2010), 367 (progress noteedldeb. 21, 2011), 369 (progress note dated
Mar. 14, 2011), 375 (progress note dated.\84, 2011), 377 (progress note dated Apr.
21, 2011), 382 (progress note dated May A011), 392 (progress note dated June 27,

2011)).

12



As to the initial psychiatric evaluation, it @®rrect that Dr. 6ote noted Plaintiff's
statements that she sufferéchronically decreased appetitdecreased concentration,
guilt, spontaneous teathess, and ‘the ability to feglresences’ and ‘see shadows of
dead people,” and her childhood sexual &udR. 353-54. Hose notes are not the
psychiatrist's own findings, however, butracord of Plaintiff's self-reporting of her
history. As such, they are of limited valureevaluating the consistency of Dr. Foote’s
mental status findings witbr. Brand’s MCA opinions.

As to the subsequent session notes, Bffapoints to Dr. Foote’s observation that
“Plaintiff was anxious and depressed with pawight and judgment.” Pl.’s Br. at 19
(citing R. 367 (Feb. 21, 2011369 (Mar. 14, 2011), 375 (. 31, 2011)377 (Apr. 21,

2011), 382 (May 17,@11), 392 (June 27, 2011)). PHiihalso points to Dr. Foote’s

assessments of GAF scores of 40 ana H.’s Br. at 19; R367, 369, 375, 377, 382,
392.
Again, the ALJ consideredaeh of the treatment noteged by Plaintiff, correctly
recounting that each reflected the following meetamination findings:
“Alert & Oriented x4. Moderately gomed. Pleasant and cooperative with
interview. Psychomotor agitation ot Voice appropriate volume.
Speech regular rate, mildliabile prosody. Moodanxious, depressed.

Affect mildly labile, conguent. No Sino HI. Thoughtprocess logical &
coherent to directed questioning. olight content withdudelusions. No

° A GAF score is a cliniciansletermination on a scale ofta 100 of an individual's
overall level of functioning.See Langley373 F.3d at 1122 8.(citing Am. Psychiatric
Ass’n, Diagnostic and Statistical Bhual of Mental Disorderg“DSM V") 32 (Text
Revision 4th ed. 2000)). “A GAF score of-80Q indicates ‘[s]erious symptoms . . . [or]
serious impairment in social, occupational, school functioning,” such as inability to
keep a job.”ld. (quoting DSM |V at 34).

13



auditory or visual hallucinations. Rexte& remote memory intact. Insight
and judgment poor.”

R. 24. The ALJ also considered othexatment records from Dr. Foote dated October
17, 2011; November 15, 2011; December 2W 1; February 2,@.2; March 15, 2012;
April 19, 2012; May 172012; June 14, 2013uly 12, 2012; Augus®, 2012; September
4, 2012; October 2, 2012; November 1, 208Byember 29, 2012; and January 3, 2013.
SeeR. 25-27;see alsoR. 408-09, 412-13, 415-16, 486. These additional records
reflect examination findings similar to tresummarized (as set forth above) by the ALJ,
with the exception that theglso indicate some improvement in insight and judgment,
psychomotor agitation, and/or speech.

While Dr. Foote’s treatment notes contdindings of mental impairments and
limitations, they generally are not consigtewith the proposition that Plaintiff's
functional limitations regarding work-relatedtiaties are of the maed severity found
by Dr. Brand in his MCAs. One possible exttep, however, is Dr. Foote’s assessments
of GAF scores of 40ral 45, which align to some extenith Dr. Brand’'s MCAs. At her
initial psychiatric evaluation ohovember 11, 2010, Dr. Faassessed Plaintiff with a
GAF score of 40. R. 354Dr. Foote’s treatment notes frothe next six appointments
show that she assessed Riiffi with a GAF score of 45 R. 367 (Feb. 21, 2011), 369
(Mar. 14, 2011), 375 (Mar. 32011), 377 (Apr. 212011), 382 (Mayl7, 2011), 392
(June 27, 2011). As with the mentalaexnation findings, however, GAF scores
reflected in treatment records dated afl@ne 27, 2011, indicate improvement. Though

the treatment record datece€&mber 20, 2011, reflects a GAF score of 45, Dr. Foote’s

14



treatment records dated October 17, 2011; November 15, 2011; February 2, 2012; March
15, 2012; April 19, 2012; Mag7, 2012; June 14, 2012; addly 12, 2012, all reflect

GAF scores of 50. R. 409, 41816, 486, 489, 49193, 495, 497 Dr. Foote’s treatment
records dated August 9, 2012; Septembet042; October 2, 2012Jovember 1, 2012;
November 29, 2012; and Janu&y2013, all reflect GAF scored 55. R. 466, 469, 473,

477, 480, 483.

As an initial matter, the fact that the Aldid not discuss theAF scores was not
erroneous in and of itself. GAF scores hagerbfound to be “not essential to the RFC’s
accuracy,” such that failure to specifically addresthem is not error when the ALJ
adequately considers the assessing playsg examination findings and other
physicians’ opinions thahcluded the scoresSee Richards v. Colvit40 F. App’x 786,
791 (10th Cir. 2016finternal quotation marks omitted)dlding that failure to discuss
GAF scores did not demonstrate error in A_decision because such scores were not
“significantly probative evidence” wheraccompanied by no planation and no
indication as to how they affectede claimant’s functional abilitiesgccord Kearns v.
Colvin, 633 F. App’x 678, 682 (10tCir. 2015). Indeed, “[t{]he most recent edition of the
DSM omits the GAF scale ‘for several reasomgluding its conceptual lack of clarity
(i.e., including symptoms, sui@disk, and disabilities in itdescriptors) and questionable
psychometrics in routine practice.”Richards 640 F. App’x at791 (quoting Am.
Psychiatric Ass’nDiagnostic and Statistical Maial of Mental Disorderdsl6 (5th ed.

2013)).

15



Here, even accepting Dr. FodeGAF scores of 40 and 45 as consistent with Dr.
Brand’s MCAs, those scores provide only limited support for the marked limitations Dr.
Brand assessed. Dr. Brandwgueted MCA 1 on January 12012, which is after Dr.

Foote’s treatment notes began to reflect improvement and the GAF scores increased to
50.6 Dr. Brand completed MCA 2 on Deceearbl8, 2012, which was after Dr. Foote
consistently assessed Plaintiff's GAF scores af 5&Jpon review of Dr. Foote’s
treatment notes, including the GAF scores sss@ therein, the Court concludes that the
ALJ’s determination that Dr. Brand’s MCA assenents “are inconsistewith the mental

status findings reported by Dr. Foote” isasonable and supped by substantial

evidence.SeeR. 30.

(2) Consistency with Dr. Wallés Findings and Opinions

Robert Waller, PhD, conducted a plgtogical evaluation of Plaintiff on
December 1, 2011SeeR. 347-50. In declining to giv@gnificant weight to the opinions
in Dr. Brand’s MCAs, the ALJ dermined that those opinions “are inconsistent with the
opinions and mental status findings repottgdr. Waller.” R. 30. Emphasizing certain
portions of Dr. Waller's exam notes, Plaihi#rgues that Dr. Brand’s opinions actually

were supported by Dr. Wallerfsxdings. Pl.’s Br. at 19-20.

° One exception is the Deceml#®, 2011, GAF score of 45.

" “A GAF score of 51-60 indicates ‘moderagymptoms,” such as a flat affect, or
‘moderate difficulty in sociabr occupational functioning.””Langley 373 F.3d at 1122
n.3 (quoting DSM |V at 34).
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The ALJ reviewed Dr. Waller'snental status examinatidmdings in detail. R.
26-27. Dr. Waller found that Plaintiff sufeed from bipolar disorder and depression,
conclusions agreed with by ti¢.J. R. 31. Instar as limitations, Plaintiff points to Dr.
Waller’s observation of “memory gaps, los§@fus and loss of concentration.” Pl.’s Br.
at 19; R. 349. But in adtbn to those findings, Dr. Wallealso observed that Plaintiff
has “cognitive/intellectual functioning . . . within the normaiga,” “[n]o deficits . . . in
language/communication skillsiho deficits in calculatiorskills/numerical reasoning,”

“normal level vocabulary and syntax/grammatistructuring,” and “[clJomprehension

[that is] appropriate for routine, vealty presented material.” R. 3ﬁ9Further, the ALJ
summarized the following findings by Dr. Waller:

On mental status examination, tbkaimant reportedly experienced some
difficulty attending to and particgiing in examination procedures.
Furthermore, she was a poor histaridHowever, there reportedly were no
signs of diminished reality contadnd her orientatiorto person, place,
time, and situation was intact. The claimant's mentation was
slowed/halting, and her thought pesses were marred by memory gaps
and loss of focus/concentration, aitlyh thought content was appropriate
to presented topics of discussion. eTtlaimant’'s affect was flat, and her
mood seemed depressed. Howevehe reportedly maintained good
emotional control at all times. Shepogted problems with mood swings,
although she denied current suicidddation. However, Dr. Waller noted
that no impulsivity or uncontroltBunmanageable behaviors were
evidenced.

R. 26.

® As with Dr. Foote’s notes, Plaintiff emphaes various symptoms noted by Dr. Waller
as having been reported byaRitiff. Pl.’s Br. at 19; R. 348. Again, those notes are
neither findings nor opinionand, as such, are of limiteclue in evaluating the ALJ’s
determination that Dr. Brand’s MCAs areconsistent with Dr. Waller's opinions and
mental status findingsSeeR. 30.
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The ALJ’s discussion of Dr. Waller’'s fimys demonstrates that he considered
both those portions of Dr. Watle report that indicated nméal limitations as well as
those portions that did not. And, whilgr. Waller's findings support some level of
mental impairments in some categories tisie the MCAs, the findings do not support
marked limitations in all of the categoriésund by Dr. Brand. Upon review of Dr.
Waller’s report, the Court concludes thag thLJ’s determination that Dr. Brand’s MCA
assessments “are inconsistent with the iops and mental status findings reported by
Dr. Waller” is reasonable and supported dibstantial evidence. To find otherwise
would require the court reweigh the evidenod substitute its judgment for that of the
ALJ, which it is precluded from doingSee Bowmarbll F.3d at 12723ccordHackett
395 F.3d at 1172see also Lax v. Astruet98 F.3d 1080, 1084 (10th Cir. 2007)
(explaining that a court “may not displatke agency’s choice between two fairly
conflicting views”).

ii. The ALJ properly determined thBrr. Brand’'s MCAs were entitled to
no significant weight

Having found that the ALJ properly determad that Dr. Brand’'s MCAs were not
entitled to controlling weight, the ques becomes whether the ALJ properly
determined that the MCAs weretgled to “no significant weight.”SeeR. 30;Watkins
350 F.3d at 1300-0Langley 373 F.3d at 1119. The ALJ stuconsider a prescribed set
of regulatory factors:

(1) the length of the treatmentelationship and the frequency of

examination; (2) the nature and exteof the treatment relationship,

including the treatment pvided and the kid of examination or testing
performed; (3) the degrde which the physician’s opinion is supported by
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relevant evidence; (4) consistency beén the opinion and the record as a
whole; (5) whether or not the physigias a specialist in the area upon
which an opinion is rendered; and) @her factors brought to the ALJ’s
attention which tend to suppar contradict the opinion.

Watkinsg 350 F.3d at 1301. The ALJ needt,nbowever, explicitly discuss all these
factors in a given case, so long as the Alrdvide[s] good reasons in [the] decision for
the weight he [or she] gave tioe treating source’s opinionsOldham 509 F.3d at 1258.
The ALJ considered thesectars in weighing Dr. Brand’s MCAs and—consistent
with the third and fourth enumeratedctars—assigned the MCA assessments little
weight due to an inadequacy of sugpémom Dr. Brand’'s own findings and an
inconsistency with other suiasitial medical evidenceSee20 C.F.R. § 404.1527(c)(3),
(4). The ALJ also properlgonsidered that Dr. Brandas a psychologist and not a
psychiatrist. R. 3020 C.F.R. 8§ 404.1527(c)(5). Pl#fhcriticizes the ALJ’'s statement
in this regard as dismissive of Dr. Brantfaining but the ALJ expressly stated that Dr.
Brand was a treating physiciamd an acceptable medical soar Pl.’s Br. at 17-18, 20;
R. 30. There is no indication that the AL&g#d undue weight onighdistinction and,
moreover, the difference in specializationvizeen Dr. Foote and Dr. Brand was only one
of multiple reasons given bihe ALJ for notfully crediting Dr. Brand’s opinions.See
Bainbridge v. Colvin618 F. App’x 384, 39Q10th Cir. 2015) (“But even if this reason
was improper, the other reasons the ALJ gave weore than sufficidrfor rejecting [the

treating specialist’s] opinion.”).
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d. Conclusion

The ALJ’'s analysis of Dr. Brand’s opons specified that he was giving those
opinions “no significant weight” and includeconsideration of the proper regulatory
factors as well as “citation to contramyell-supported medical evidenceSeeOldham
509 F.3d at 1258; R. 30. Asich, the analysis satisfies the legal standards of the treating
physician rule, including “that the ALJ’s decisiba sufficiently speci€ to make clear to
any subsequent reviewers theighe [he] gave to the tréiag source’s medical opinion
and the reasons for that weightQldham 509 F.3d at 1258 (internal quotation marks
omitted). Further, as detailed above, the Alfihdings underlying Isi decision to give
“no significant weight” to the opinions idr. Brand’s MCAs—namely that such opinions

were not well supported andere inconsistent with ber medical evidence—were

reasonable and supported by substantial evidgen@ecordingly, the ALJ did not err in
analyzing or assigning weigtd Dr. Brand’s opinions.

2. Credibility

Plaintiff alleges that the ALJ failed to ‘akke proper credibilityindings.” Pl.’s Br.
at 25. The assessment of a claimant’'s RE@erally requires the ALJ to make findings
regarding the credibility of testimony desing “the intensity, persistence, and

functionally limiting effects of . . . symptes,” such as pain and other subjective

® The ALJ also concluded that the limitatidosind by Dr. Brand were inconsistent with
those of two reviewing psychagists, both of whom had determined that Plaintiff does
not have a severe mental inmpaent. R. 30, 423-35, 453Plaintiff does not challenge
the ALJ’s finding of inconsistency in thisggect. Ultimately, the ALJ did not assign
significant weight to the opinions of the revieg psychologists, at least insofar as their
determination of no severe ntal impairments. R. 30-31.
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complaints, that are associateth the claimant’s medicallgeterminable impairments.
SeeSSR 96-7p, 1998VL 347186, at *1 (July 2, 1996Wilson v. Astrug602 F.3d 1136,
1144-45 (10th Cir. 2010). The Alis required to closely aradfirmatively link his or her
credibility findings to substanti@vidence in the record and include “specific reasons”
for such findings. See Wilson602 F.3d at 1144Qualls v. Apfel 206 F.3d 1368, 1372
(10th Cir. 2000); SSR 98p, 1996 WL 473186, at *4.!Credibility determinations are
peculiarly the province of the finder of faend we will not upset such determinations
when supported by sutasitial evidence.”Wilson 602 F.3d at 1144 (internal quotation
marks omitted). In makingredibility determinations, th&LJ should consider objective
evidence as well as ceindactors, including:

1. The individual's daily activities;

2. The location, duration, frequency,damtensity of the individual’s pain
or other symptoms;

3. Factors that precipitate and aggravate the symptoms;

4. The type, dosage, effectivenessd aside effects of any medication the
individual takes or has taken to alleviate pain or other symptoms;

5. Treatment, other than medication, thévidual receives or has received
for relief of pain or other symptoms;

6. Any measures other than treatm#re individual uses or has used to
relieve pain or other symptoms (e.ginly flat on his or her back, standing
for 15 to 20 minutes every hguor sleeping on a board); and

7. Any other factors concerning tirdividual’s functional limitations and
restrictions due to pain or other symptoms.

SSR 96-7p, 1996 WI374186, at *3;accord 20 C.F.R. 8 404.1529(c)(3pamlin v.

Barnhart 365 F.3d 1208,220 (10th Cir. 2004).
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Plaintiff's challenge centers on thimconsistencies the ALJ found among:
Plaintiff's testimony on April 4, 2013; th&hird-Party Function Report completed by
Plaintiff's husband on April 6, 2012; arféaintiff's Function Rport of November 4,
2011. SeePl.’s Br. at 26-27see alsoR. 45-67; R. 175-82, 193-200 (Exs. 5E, 9E).
Plaintiff does not argue that there were nooimsistencies, but rather that the ALJ “failed
to consider that Plaintiff's dability reports were all writteduring different time periods
throughout the administrative process tharngomore than 5 yeair®m the alleged onset
date through date of decision. Giveretlime span[,] it is clear that symptoms
themselves waxed and wahe Pl.’s Br. at 26.

This argument is unavailing for sevenaasons. First, the ALJ considered
inconsistencies that would not have “waeed waned” over time. For instance, the ALJ
found “internal inconsistencies in the dent’'s responses on thEunction Report[],”
which reflected answers given at a set poirtinre rather than ovex long time span. R.
36;seeR. 175-82. The ALJ also noted:

With respect to how well the claimagbt along with authority figures, the

claimant’s husband responded, “ItsMaad for a while but with medication

change it is much better.” However tla¢ hearing the claimant appeared to
indicate that her medications had meally been changed. Additionally,
inconsistent with the claimant’s respse, the claimant’s husband indicated

that the claimant had not been firer laid off from a job because of
problems getting along with other people.

R. 35. CompareR. 199,with R. 51, 59, 181.
Second, the ALJ also noted inconsistenaigl Plaintiff's report to Dr. Waller on
December 1, 2011, which wasamnly contemporaneous witPlaintiff's Function Report,

stating that Dr. Waller’'s report “appears t@gast greater independen[ce] in activities of
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daily living [than] suggested by the claimantla hearing on April 4, 2013[,] or even in
her Function-Report[] dated Nawber 4, 2011.” R. 33-34CompareEx. 5E,with R.
346-51 (Ex. 5F)andR. 55-57, 59-62.

Third, even ifsomeof the multiple examples ahconsistencies in Plaintiff's
statements cited by the ALJ could be prbpexplained, it was appropriate for the ALJ
to consider the other inconsistencibat Plaintiff does not challengeSeeR. 33-37; 20
C.F.R. 8 404.1529(c)(4) (providing thati]f{ determining the extent to which your
symptoms, such as pain, affeyour capacity to perform b& work activities” the SSA
“will consider whether there arany inconsistencies in the ielence and the extent to
which there areany conflicts between your statements and the rest of the evidence,
including your history, the ghs and laboratory findingsnd statements by your treating
or nontreating source or othpersons about how your sytoms affect you” (emphasis
added));Wilson 602 F.3d at 1146 (finding the Altdasonably relied on inconsistencies
between claimant’'statements).

Accordingly, there is sulential evidence tsupport the ALJ's conclusion that
Plaintiff's inconsistent stateemts regarding her own abilisaindermined her credibility.
Moreover, the ALJ's cradility determination dil not rely solely orinconsistencies in
Plaintiff's statements. The ALJ also citediRltiff's history of fraudulent crimes, stating
that “[w]hile the undersigned is not convincdtht merely being convicted of a crime
detracts from credibility, crimes of fraud do esft upon an individual’'s propensity to tell
the truth, particularly whethe fraud involves obtaining pain medication.” R. 88¢

also R. 291, 347, 354. The ALJ reasonalgdgncluded that these crimes of fraud
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undermined Plaintiff's @dibility as a whole. See20 C.F.R. § 404.1529(c)(3)(vii) (an
ALJ may consider “other factors”’Boppa v. Astrue569 F.3d 1167, 1171-72 (10th Cir.
2009) (finding the ALJ properly discussenhd relied on evidence of drug-seeking
behavior when assessing the claimantigdibility). Further,as support for his
determination that Plaintiff had “exaggerated her allegatwdmsin and other symptoms
to the extent that she contenthat she is unable to pamih a somewhat limited range of
light work activity, [as] subject to thedditional [limitations],” the ALJ also cited
inconsistencies between Plaintiff's contenti@ml her self-describedlctivities of daily
living. R. 36, 33-37. Aften detailed review of Plaintiff'seports of her activities, the
ALJ found that Plaintiff's activities of dailliving “do not appear to be significantly
inconsistent with the capacitg perform a somewhat limitednge of light work activity
subject to the additional nonexertionéimitations, including mental limitations
determined by this [ALJ].” R. 36, 37.

In this case, the ALJ properly evaluatetintiff's credibility using the relevant
factors and “stated [the] specific evidence Hedeon in determininghat [the claimant’s]
allegations of disabling pawere not credible.”SeeQualls 206 F.3d at 1372. It is not
the Court’s role to weigh the evidencdfaliently on substantisevidence review. See
Hackett 395 F.3d at 1173.

3. Development of the Record

Plaintiff next alleges that the ALJRFC determination is not supported by
substantial evidence because tALJ failed to fully and faly develop the record by

seeking additional information from Dr. & and Stephen AndreadMD, a physician
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who “treated [Plaintiff] for bacland neck pain.” Pl.’s Br. &1-25. The Court disagrees.
An ALJ’s duty to recontact Plaintiff's physans or otherwise seek additional medical
evidence is triggered if theedical evidence is insufficieno determine disability. 20
C.F.R. 8 404.1520b(c)aiuliano v. Colvin 577 F. App’x 859, 862 (10th Cir. 2014)
(“[T]he duty to recontact a doctor is triggenetien the evidence iasufficient to make a

proper disability determination.”) (citing/hite v. Barnhart287 F.3d 903, 908 (10th Cir.

2001)).lo Here, the ALJ had sufficient evidencentake a disability determination.

With respect to Plaintiff's functional mé&al limitations, the ALJ had before him
22 progress notes from Dr. Foote, spanniognfiNovember 2010 to January 2013, each
of which contained detailed mentstlatus examination findingsSeeR. 24-27, 30see
alsoExs. 7F, 15F. The ALJ also considemdltiple treatment notes from Dr. Brand, as
well as a consultative exanaition from Dr. Waller and two opinions from state medical
consultants.SeeR. 24-27, 30-31see alsdExs. 5F, 7F; R. 423-36 (Ex. 9F); R. 453 (Ex.
12F). Plaintiff has not shawthat the medical records froDr. Foote or the medical
record as a whole was insufent for determining disability As such, te ALJ was not
required to request more information from Dr. Foogee20 C.F.R. § 404.1520Isgee,
e.g., Beasley v. Colvirb20 F. App’x 748, 752 (10th €i2013) (holdingthat when the

treating physician had issued several iteofisevidence, the “ALJ had no duty to

" Effective March 26, 2012, ¢hregulations governing an Als “duty” to recontact a
medical source changed. Feéd. Reg. 10651-01 (Feb.,22000). Undethe current
regulationsjf the evidence is insufficient wetermine disability, an ALJtiayrecontact
[a] treating physician,psychologist, or othe medical source.” See 20 C.F.R. §
404.1520b(c) (emphasis added).
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recontact [the treating source] . . . becausesthdence was adequateevaluate whether
[the claimant] was disabled”).

Nor has Plaintiff shown thdtthe record was undeteveloped” based upon the
notation in Dr. Waller's evaluation that ditlonal testing “would be recommended to
confirm the current diagnostic impressionsyhich were “basedn [Plaintiff's] self-
report.” SeePl.’s Br. at 22; R. 34%0. A diagnosis is not terminative of a disability;
instead, the focusf a disability determination is othe functional consequences of a
condition. See, e.g., Walters v. Coly04 F. App’'x 643, 64 (10th Cir. 2015)Fulton v.
Colvin, 631 F. App’x 498, 50110th Cir. 2015). Here, regdess of a fully-confirmed
diagnosis, Dr. Waller made findings regagl the functional limitations he observed
from his examination and, iturn, the ALJ evaluated the “opinions and mental status
findings reported by Dr. Wallerth determining the RFCSeeR. 26-27, 30, 31. Plaintiff
has not shown that failure tubtain additional testing toonfirm Dr. Waller's diagnosis
rendered the record insufficient for determupidisability. Specifically, Plaintiff has not
shown that Dr. Waller's statement infleed the ALJ to recontact Dr. Foote for
confirmatory diagnosis or adfin additional information. See20 C.F.R. 8 404.1520b;
Jones v. Colvin647 F. App’x 878882 (10th Cir. 2016) (ALdlid not err in failing to
recontact medical source when claimant “faij[exshow that inconstent or insufficient
evidence preventedehALJ from determining whether he was disabled”).

With respect to Plaintiff's physical impanents, Plaintiff also has not shown that
the record was inadequatecbuthat the ALJ should haventacted Plaintiff's treating

physicians for additional informatiorSeePl.’s Br. at 22-23; 20 C.F.R. § 404.1520b. As
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Plaintiff acknowledges, the écord contains objective medical evidence and significant
clinical findings,” including “raw medical dafaom [Plaintiff’'s physicians].” Pl.’s Br. at
22-23;see alsoR. 229-60, 261-98, 3385 (Exs. 1F, 2F, 4F).Additionally, the record
contains reviews by two state medical consulta@sePl.’s Br. at 24;see alsdR. 437-

44, 445-52, 454-61, 462 (Ex40F, 11F, 13F, 14F). The evidence as a whole was
adequate to evaluate Plaintiff's physicapairments and the ALJ was not required to
recontact a treating physn or otherwise obtain ddional information. See, e.g.,
Beasley 520 F. App’x at 752 (10th Cir. 2013fowan v. Astrue522 F.3d 1182, 1187
(10th Cir. 2008) (holding that ALJ did noteed to further develop the record where
sufficient evidence existed to kea disability determination).

Moreover, Plaintiff has not shown thtte ALJ “substitut[efl his judgment” for
that of Plaintiff's physicians. Pl.’s Br. at 223. This is not a situation where the ALJ
improperly rejected a medical opinion or neadijudgment and elevated his own medical
opinion over thabf a physician.Cf. Winfrey v. Chater92 F.3d 1017, 1022-23 (10th Cir.
1996) (finding ALJ substituted his judgment thiat of treating psychologist when ALJ
rejected psychologist’s diagnoses due talAlopinion that psychologist had improperly
used diagnostic tests3pe also McGoffin v. Barnhare88 F.3d 1248, 1252 (10th Cir.
2002);Kemp v. Bower816 F.2d 14691476 (10th Cir. 1987). Raer, the ALJ evaluated
the medical evidence of recorgroperly assessed weight for the medical opinions, and
determined the RFC. “Thd&LJ, not a physician, ixharged with determining a
claimant’s RFC fronthe medical record.”Chapo v. Astrue682 F.3d 1285, 1288 (10th

Cir. 2012) (alteration and internal quotation marks omitted).
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4. Whether the ALJ's RFC Determination3$sipported by Substantial Evidence

Relying on her contentions that greateeight should have been given to Dr.
Brand’s opinions and Plaintiff's testimonynd further contending that “the ALJ’s
decision does not identify a medical opinion teapports his [RFC] finding,” Plaintiff
argues that the ALJ's RFC wemination is not supported by substantial eviderigee
e.g, Pl.’'s Br. at 21. The Court disagrees.

The Court “must affirm amALJ’s decision if substantizevidence—'more than a
scintilla, but less than a prepardnce’—exists to support it.Tarpley v. Colvin 601 F.
App’x 641, 643 (10th Cir. 2015) (quotirlgax, 489 F.3d at 1084). Here, the Court has
found that the ALJ's views of Dr. Brargl’ opinions and Plaintiff's testimony are
supported by substantial evidence. Regardine lack of a substantially identical
medical opinion, no such opam is required. The Tenth KCuit recently reiterated its
rejection of the proposition fiat an ALJ may not make &+C finding that differs from
a physician’s opinion unless the ALJ relien a conflicting medical opinion.Berumen
v. Colvin 640 F. App’x 763, 765 (10th Ci2016). That court explained:

In Chapq, 682 F.3d at 1288], we jexted the argument “that the
components of an RFC assessmeuk laubstantial edentiary support

unless they line up with an expartedical opinion.” As we noted in

Chapq “[tlhere is no requirement inthe regulations for a direct

correspondence between an RFC findamgl a specific medical opinion on

the functional capacity in questionld. Moreover, . . it is ultimately the

ALJ’s responsibility, not a physician's) assess a claimés RFC from the
medical record.

Id. at 765-66 (second alteration in original).
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Here, two reviewing psychologists detergetuinthat Plaintiff had no severe mental
impairments. R. 423-35, 453. The AlLJXkafyreed, finding that the medical record
demonstrated the existence of severe mempairments and placing restrictions in the
RFC to account for limitations caused by thasg@airments. R. 30, 20. Consistently
with the discussion above, Plaintiff has sbbwn that these determinations by the ALJ
are unsupported by substiahevidence in the record.

B. Step-Five Determination

Plaintiff also argues that the ALJ's stBpe determination that Plaintiff could
perform jobs that exist in substantial numbiarshe regional or national economy is not
supported by substantial evidence. Pl.’'s BR&32. Plaintiff contends that the ALJ'’s
reliance on the VE’s testimony was impropmrcause the ALJ did not include all of
Plaintiff's limitations in the hypotheticadosed to the VE. Pl.’s Br. at 29-31.

The ALJ, however, posed a hypothetical sjien that reflected all the limitations

found credible and ultimately @gtluded in his RFC assessmei@ompareR. 63,with R.

32-33"" The VE testified that s a hypothetical indivical could perform the light

" Plaintiff argues that the ALJ erred by niotorporating in the hypothetical the finding
set forth in the written decision that Plgfihhas moderate diffiulty in maintaining
concentration, persistence, and pace. Pl.’s Br. as&@®R. 31, 32. Such finding is a
“paragraph B” finding that the ALthade at steps two and thre®eeR. 31, 32; SSR 96-
8p, 1996 WL 374184, at *4 (JuR, 1996). As set forth bthe SSA, “[tlhe adjudicator
must remember thateéhimitations identified in the ‘paragph B’ . . . criteria are not an
RFC assessment but are used to rate theigegémental impairment(s) at steps 2 and 3
of the sequential evaluation process.” SHER8p, 1996 WL 374184, at *4. The Tenth
Circuit has also rejected Plaintiff's argument that the ALJ mugirporate “paragraph
B” criteria findings of moderate litations into the RFC finding.See Vigil v. Colvin
805 F.3d 1199, 1203 (10th rCR2015) (“The ALJ’s finding of a moderate limitation in
concentration, persistence, or pace at giege does not necessarily translate to a work-
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unskilled jobs of merchandise marker, labetler, and routing cley and the sedentary
unskilled jobs ofaddressor, tube operator, and document proce$so84. Because the
hypothetical posed to the VEomprehensively describeBlaintiff's limitations as
reflected in the RFC determination (which is supported by substantial evidence as
outlined above), the ALJ did notren relying on the VE’s teshony to find that Plaintiff
could perform other work that ested in the national economysee Qualls206 F.3d at
1373 (“The ALJ propounded a hypothetical spien to the VE that included all the
limitations the ALJ ultimatelyincluded in his RFC assessment. Therefore, the VE’s
answer to that question proed a proper basis for tié¢.J’s disability decision.”).

Plaintiff additionally argues that the \&testimony conflicts with the DOT

because the jobs identified by the VE anlieceupon by the ALJ astep five require

related functional limitation for thpurposes of the RFC assessment.”).

Plaintiff also asserts that she “meetsequals listing 12.04,although she does not
separately challenge the ALJ’'s step-three migtgation on appeal. Pl.’s Br. at 13 n.9.
To meet or equal listing 12.04, Plaintiff musave marked restrictions in at least two
“paragraph B” criteria. See20 C.F.R. pt. 404, subpdft app. 1 § 12.04(B). The ALJ
found no marked limitations ithe “paragraph B” criteriaSeeR. 32. Though Plaintiff
cites to Dr. Brand’'s MCA 2 as evidencesfch limitations, MCAsare mental capacity
assessments that are relevant to the detetiomsamade at steps four and five, not steps
two and three. See SSR 96-8p, 1996 WL 374184t *4 (“The adjudicator must
remember that the limitations identifiedtime “paragraph B” and “paragraph C” criteria
are not an RFC assessment but are used tdhmtseverity of mental impairment(s) at
steps 2 and 3 of the sequential evaluationgeec The mental RFC assessment used at
steps 4 and 5 of the sequential evaluatiat@ss requires a more detailed assessment by
itemizing various functions contained in thead categories found in paragraphs B and
C of the adult mental disorders lisgis ... and summarized on the [PRT]|sgge generally
Lull v. Colvin 535 F. App’x 683, 685-86 (10th ICi2013) (explainig the differences
between “paragraph B” criteria used tietermine mental impairments and mental
capacity assessments useddeiermine RFC). In any emt, substantial evidence—
including as discussed above—supportedithiged weight given to Dr. Brand’s MCASs.

30



climbing, which the ALJ detenined Plaintiff could notlo. Pl.’s Br. at 31-3%ee alsdR.
32-33. Plaintiff contends that, because #leJ did not resolve t& conflict, the VE’s
testimony does not constitute stébgial evidence for the ALJ'step-five determination.
Pl.’s Br. at 31-32. However, a conflicttaeen the VE's testimony and the DOT would
only be prejudicial if all of the occupatiorgentified by the VE, ad relied upon by the
ALJ at step five as examples of jobs tRdaintiff can performwould be precluded by
Plaintiff's limitations. See Chrismon v. Colvirb31 F. App’x 893, 899-900 (10th Cir.
2013) (holding that ALJ's flure to include all limitatbns from RFC in hypothetical
guestion to VE was harmless &mhtwo of the four occupationdentified by the VE were
consistent with RFC).See generally Keyes-Zachary v. Asir685 F.3d 1156, 1162-63
(10th Cir. 2012) (indicating that harmless-eramalysis may be appropriate where ALJ
did not properly consider evidence b(no reasonable administrative factfinder,
following the correct analysis, could have dgsd the factual matter in any other way”
(internal quotation marks omitted)).

The VE identified a total of six occupatiotisat a hypothetical person subject to
all of the limitations listed in Plaiiifs RFC would beable to perform. SeeR. 38.
Examination of thdictionary of Occupational Title€'DOT") entries for these positions
confirms that one occupation, labaloder, has a “Climbing” requirement of
“Occasionally.” DOT 920.5874% (label coder), 1991 WL 687918th rev. ed. 1991).
Because Plaintiffs RFC includeke restriction that she “never climb ladders, robes or

scaffolds,” Plaintiff is corredhat this occupation is precludi®y the RFC determination.
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The remaining five occupationsstified to by the VErad relied upon by the ALJ,
however, do not conflict with a limitation orlimbing. For the jobs of merchandise
marker, routing clerk, addresser, tube apar, and document processer, the “Climbing”
requirement is “Not Present”—i.e., theal€tivity or condition does not exist.'See id.
209.587-034 (merchandise marker), 1991 WL 671802222.587-038 (routing clerk),
1991 WL 672123jd. 209.587-010 (addsser), 1991 WL 671797d. 239.687-014 (tube
operator), 199MWL 672235;id. 249.587-018 (documentguessor), 1991 WL 672349.
The VE testified that these five occupeais together offer 6100 jobs existing in

Oklahoma and 573,500 jobs exigfiin the national economySeeR. 64. Because these

occupations support the ALJ’s step-five cosam, reversal is not warranted even with

erroneous reliance upon the occupation of label clédéBee, e.g., Chrismorb31 F.
App’x at 899-900Evans v. Colvin640 F. App’x 731, 736 (@h Cir. 2016) (recognizing
that the Tenth Circuit has “reelan ALJ’s erroneous inclusiaf some jobgo be harmless
error where there rernreed a significant number of othgbs in the national economy”);
King v. Colvin No. CIV-15-50-D, 2016/NL 1171491, at4 (W.D. Okla. Mar. 8, 2016)
(R. & R.) (finding no prejudial error when, after disregding one occupation cited by

ALJ, the remaining occupations offered &ataf 2400 combined jobs in Oklahoma and

12 Plaintiff also contends that “work asnaerchandise marker . . . requires occasional
communication with the public.” Pl.’s Bat 32. A review of the DOT listing for
merchandise marker, however, indicates thatrequirement for interacting with people
is coded as an 8, which isettiowest level possible, andesyfied as “Not Significant,”
while the activity of Talking is “Not Present."SeeDOT 209.587-034 (merchandise
marker), 1991 WL 671802. PARTS OF THE OCCUPATIONAL DEFINITION, 1991
WL 645965. The Court finds moerit in Plaintiff’'s argument.
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266,000 combined jobs in the national econonaglopted 2016 WL 1179212 (W.D.
Okla. Mar. 24, 2016)see also Raymond v. Astr@21 F.3d 1269, 1274 (10th Cir. 2009)
(upholding ALJ’s reliance on VEestimony where, even assungitwo of the three jobs
relied upon by the ALJ were erroneous, sulitstia evidence showed claimant could do
the third job, which existed in sigreint numbers in the national economy).

CONCLUSION

Based on the foregoing analysis, the sieti of the Commissioner is AFFIRMED.
Judgment will isse accordingly.

IT IS SO ORDERED this 22nd day of September, 2016.

(%Aé.,gxau

CHARLES B. GOODWIN
UNITED STATES MAGISTRATE JUDGE
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DR. BRAND'S MENTAL CAPACITY ASSESSMENTS

DEGR

LIMITATION

EE OF

MCA 1

| MCA 2

UNDERSTANDING & MEMORY

The ability to remember locations andnk«ike procedures Moderate Moderate
The ability to understand and remieer very short and simple | Moderate| Moderate
instructions
The ability to understand and remember detailed instructions Marked  Moderate
SUSTAINED CONCENTRATI ON & PERSISTENCE
The ability to carry out very short astnple instructions Slight Moderate
The ability to carry out detailedstructions Moderate Marked
The ability to maintairattention and concémation for extended
periods Moderate| Marked
The ability to perform activitiewithin a schedule, maintain Moderatel Marked
regular attendance, and be pulattvithin customary tolerances
The ab_lll_ty to sustain an omry routine without special Slight Moderate
supervision
The ability to work incoordination with oproximity to others
without bging distracted by them ¥ ’ Marked | Moderatq
The ability to make sinlp work-related decisions Moderate Slight
The ability to co_mplete a normatorkday withoutinterruptions Marked | Marked
from psychologically based symptoms
The ability to cqmplete a normal workweek withaterruptions Moderatel Marked
from psychologically based symptoms
The ability to perform_at a consistepace with a standard numb Xl oderatel Moderate
and length of rest periods
Number of monthly absences 2 3
SOCIAL INTERACTION
The ability to interact apppriately with the genel@ublic Slight Slight
The ability to ask simple questionsrequest assistance Slight Slight
The ability to accept instructiomsd respond apppriately to Moderate| Marked
criticism from supervisors
The ability to get along witboworkers or peers without Moderate| Moderate
distracting them or exhiting behavioral extremes
The at_)|l|ty to maintain socially appropriate behavior and to ad hﬂgrked Slight
to basic standards of neatness and cleanliness
ADAPTATION
The ability to respond appraptely to changes in theork setting| Marked | Marked
The ability to be aware of normhazards and k& appropriate Moderate| Slight

precautions
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The ability to travel in unfarar places or use public
transportation

Marked

Marked

The ability to set realistic goats make plans independently of
others

Moderate

Marked
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