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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

ROGER T. MAHER, as Personal )
Representative of the ESTATE OF )
DAVID MAHER, )
)
Plaintiff, )
) Case No. CIV-15-264-D
VS. )
)  (District Court of Oklahoma County,
STATE OF OKLAHOMA ex rel ) Oklahoma, Case N&J2013-6531)
OKLAHOMA TOURISM & )
RECREATION DEPARTMENTgt al, )
)
Defendants. )
ORDER

Before the Court is DefendasmtMotion for Summary Judgmefiboc. No. 60|, filed
pursuant to Fed. R. Civ. B6. Defendanflustin Young, the sole remaining defendant,
seeks summary judgment on all claipendingagainst him! Plaintiff has timely
opposed the MotiofDoc. No.76], and Defendant has replied [Doc. N8&8].2 Thus, the

Motion is fully briefed and at issue.

1" The Courfpreviouslydismissed Plaintiff's claims agair@efendanState of Oklahoma

ex rel Oklahoma Tourism and Recreation Department by Order of Dec. 28, 2015 [Doc. No. 35],
and Plaintiff's claims againflefendant®eby Snodgrass and Steve Emmons by Order ofd8ne
2016 [Doc. No. 40]. The Court also dismissedneclaims againsbefendantyoung, namely,

an officialcapacity8 1983 claimand a negligence claibased on conduct within the scope of his
employment See2/29/16 Order [Doc. No. 36].

2 Plaintiff was permitted to file an amended response brief to incorpmtas@script of
deposition testimonyreceived aftethe filing of his original brief [Doc. No. 66]. See8/10/17
Order [Doc. No. 72]. Defendant also amended his original reply brief [Doc. No. 67].

3 Defendant haalso filed a Notice of Supplemental Authority [Doc. 8], regarding
Estate of Ronquillo v. City of Denyéto. 161476, 2017 WL 6422342, (10th Cir. Dd@&, 2017).
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Plaintiff's Claims

This action concerns Defendant’s conduct as a park ranger employed by the
Oklahoma Tourism and Recreation Departm&TRD”) while on duty in McGee Creek
State Park in Atoka County, Oklahoma. Plaintiff Roger Maher, personal representative
of the Estate of David Maher, seeks to recover damages resulting from a confrontation
between Defendant and David Maher (hereafter, “David”), a park patron, o4 ,\28{ 3
Defendant first used pepper spray and later shot David through the window of a car he was
driving, causing his death. Plaintiff alleges that Defendant lacked any factual basis to
detain David, who was not suspected of any criminal activity in the park, or to use deadly
forceagainst him Plaintiff asserts alaimunder 42 U.S.C. 8983 basedmDefendant’s
alleged useof excessive force in violation of theurth AmendmengseeCompl. [Doc.
No. 12], 1121-23), anda negligence claim that allegedly is not subject to the
Governmental Tort Claims Act (“GTCA”), Okla. Stat. tit. 51, 88 4&1 because
Defendant “was acting outside the scope of his employment” with OTRE 27)*

Defendant’'s Motion

Defendant seeks summary judgment on Plaintiff's clalomes to an allegethilure
of proof and the defense of qualified immunityWhen a defendantraises qualified
immunity in a motion for summary judgmerithe plaintiff carries a twepart burden to

show: (1)that the defendant’s actions violated a fedeoalstitutionalor statutory right

4 The case was filed in state cobut was removed aftétlaintiff amenad his petition
to addfederal civil rights claims. Plaintiff is proceeding under the amendgtibpe which is
referred to as the Complaint.



and, if so, (2) that the right was clearly established at the time of the defendant’s unlawful
conduct.” T.D. v. Patton 88 F.3d 1209, 122 (10th Cir. 20X) (internal quotation
omitted). “If the plaintiff fails to satisfy either pawf the inquiry, the court must grant
gualified immunity.” Carabajal v. City & Cheyenng847 F.3d 1203, 1208 (10th Cir.
2017).

“A plaintiff may show clearly established law by pointing to either a Supreme Court
or Tenth Circuit decision, or the weight of authority from other courts, existing at the time
of the alleged violationi 1d.; accordGutierrez v. Cobqs841 F.3d 895, 900 (10th Cir.
2016). “We do not require a case directly on point, but existing precedent must have
placed the statutory or constitutional question beyond dé€batklullenix v. Lunal36 S.

Ct. 305, 308 (2015)quotingal-Kidd, 563 U.Sat 741);accordWhite v. Pauly137 S.Ct.
548, 551 (201 7)per curiam). “A clearly established right is one thatss(fficiently clear
that every reasonable official would have understood that what he is doing violates that
right.”” Mullenix, 137 S. Ct. at 308. (quotingeichle v. Howards566 U.S.658, 664
(2012) (internal quotation omitted) “In other words, immunity protects all but the
plainly incompetent or those who knowingly violate the lawWhite 137 S. Ct. ab51
(internal quotations omitted).

Standard of Decision

Summary judgment is prep“if the movant shows that there is no genuine dispute
as to any material fact and that the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P56(a). A material fact is one that “might affect the outcome of the suit

under the governing law.” Anderson v. Liberty Lobby, Incd77 U.S. 242, 248 (1986).
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A dispute is genuine if the evidence is such that a reasonable jury could return a verdict for
either party. Id. at 255. All facts and reasonable inferences must be viewed in the light
most favorable to the nonmant. 1d. If a paty who would bear the burden of proof at

trial lacks sufficient evidence on an essential elemeritsoflaim or defense, all other
factual issues concerning the claim or defense become immate@alotex Corp. v.
Catrett 477 U.S. 317, 322 (1986).

The novant bears the burden of demonstrating the absence of a dispute of material
fact warranting summary judgmentCelotex 477 U.S. at 322-23. If the movant carries
this burden, the nonmovant must then go beyond the pleadings and “set forth specific facts”
that would be admissible in evidence and that show a genuine issue for 8.
Anderson477 U.S. at 248Celotex 477 U.S. at 324Adler v. WalMart Stores, Inc.144
F.3d 664, 671 (10th Cir. 1998). “To accomplish this, the facts must be identfied b
reference to affidavits, deposition transcripts, or specific exhibits incorporated therein.”
Adler, 144 F.3d at 671see alsd~ed. R. Civ. P56(c)(1)(A). “The court need consider
only the cited materials, but may consider other materials in the recd®deFed. R. Civ.
P.56(c)(3). The Court's inquiry is whether the facts and evidence identified by the parties
present “a sufficient disagreement to require submission to a jury or whether it is so one
sided that one party must prevail as a matteawf’| Anderson477 U.S. at 251-52.

Summary Judgment Evidence

Plaintiff objects generbl to Defendant’s exhibitebtainedfrom law enforcement

agenciesas improper summary judgment evidence, primarily on the grolbaicthey

constitute or contain inadmissiblearsay. SeePl.’s Resp. Br. [Doc. NoZ6] at 8 n.1.
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Plaintiff asserts this objection specifically in response to certain paragrapbesendant’s
statement of facts, stating that the documents on which Defendant relies are hearsay.
Defendant makeno response to Plaintiff's evidentiary objection in his reply brief.

While Rule 56Gallows the usef materials thaare not usually admitteat trial, such
as affidavits and deposition§,a] partymay object that the material cited to support or
dispute a fact cannot be presented in a form that would be admissible in evide®ee.”
Fed. R. Civ. P. 5@)(2). Under this rule, theform of evidenceproduced . . at summary
judgment maynot need to be admissible at trifdut] ‘the content or substancef the
evidence must be admissible. Johnson v. Weld Cty594 F.3d 1202, 1210 (10th Cir.
2010) (quotingThomas v.nt'l Bus. Mach, 48 F.3d 478485(10th Cir.1995)) (emphasis
added inJohnsoi. Thus in ruling on summary judgment, courts must disregard a
hearsay statementt “there is a proper objection to its use and the proponent of the
testimony can direct us to no applicable exception to the hearsay riMerites v. Vall
Clinic, 497 F.3d 1160, 1176 (10th Cir. 2003¢e Johnsqrb94 F.3dat 1209.

With respect to some defense exhiimtthis case, Plaintifinakesa validobjection
Defendant has submitted under seal interview reports and other docpnepaied during
an investigation by the Oklahoma State Bureau of Investigation (“OSBI”); the reports
summarize interviews of key witnessesSeeDef.’s Ex.9 [Doc. No.61-1], Ex. 14 [Doc.
No. 61-3] Ex.17 [Doc. No.61-4], Ex.20 [Doc. N0.61-6], Ex. 24 [Doc. N0.61-7], Ex. 25
[Doc. No.61-8]. Defendant relgeon thesubstance of the witnesses’ reported statements
to establishfacts relevant to Plaintiff§ claims, particularly what occurred between

Defendant andDavid. Assuming theOSBI reportsfall within a hearsayexception, the



witnesses’ statements to the OSBI agent would still constirdesay. Seee.g, Walker
v. City of Okla. City No. 98-6457 2000 WL 135166, *8 (10th Cir. FeB, 2000)
(unpublished) (“It is well established that entries in a police report which result from the
officer's own observations and knowledge may be admitted but that statements made by
third persons with no business duty to report may h@hternal quotation omittegdsee
also Moore v. Indehar514 F.3d 756 (8th Cir. 2008) (district court ruling on summary
judgmentproperly did not consider statements in police report that constituted hearsay)
Tranter v. Orick 460 F. App’x 513, 515 (6th Cir. 2012) (same).

Defendant, as “the proponent of hearsay evidence bears the burden of establishing
the applicability of a hearsay exception.See United States v. Iryi682 F.3d 1254, 1262
(10th Cir. 2012). Because Defendant makes no effort to satisfy this burden, facts stated
in hisbriefthat are supported only by OSBI reports of witnesses’ statemantsto which
Plaintiff objects -will not be considered As a practical matter, however, this ruling has
little impacton thediscussionnfra. Thesameeyewitnesses who were interviewed by
OSBI agents have provided affidavits (Alicia Thompson and Teresa Werrdgaposition
testimony (Loretta Swankand/or gave ®@untary statements to the Atoka County Sheriff's
Office on the date of the shootingtatingtheir own accounts of what happenedee
Def.’s Ex.18 [Doc. No.61-5](Teresa WernefEx. 19 [Doc. No.60-19](Danny Fritcher)

Ex. 22 [Doc. No.60-22] (Alicia Thompson), Ex26 [Doc. No0.61-9] (Matt Thompson)

5 Plaintiff does not object to statements of fact based on the OSBI report of Defanda
interview by agents.SeeDef.’s Mot. Summ. Jat 7 & 910, 1916-17, 34, 3638, 42 (citing Def.’s
Ex. 14, OSBI report of Young interview); Pl.’'s Resp. Br. at 11:132(no hearsay objection to
1916-17, 34, 36-38, 42).



Each voluntary statement & signed,handwritten documerdnd was providedto law
enforcement authorities during an investigation. The Court findgdinis of evidence
substantially complies with the requirements of Raféc)(4) regarding affidavits or
declarations, and may be considered.
Discussion

A. Civil Rights Claim Under Section 1983

Plaintiff claims that two separate uses of excessive force by Defeadamist
David violaked the Fourth Amendment 1) a use of pepper sprajuring eithera
consensual encounter an investigatory detention dierry stop® and 2)a use of deadly
force afteiDavid fled in response to the assaultPlaintiff contendsheuse of pepper spray
constituted excessive force because Defenddatgmped to detain David without
reasonable suspicion of criminal activity, dddfendant'suse of deadly force under the
circumstances violated theell-establishd constitutional ndardof Graham v. Conngr
490 U.S. 386 (1999 andTennessee v. Garnef71 U.S. 1 (1985) The Court finds it
useful in the analysis of these similar but dispackems to separatelyaddresseach

incident and the facts relevant to each under the arguments presented by the parties.

6 An investigative detention is permissible underry v. Ohig 392 U.S. 1 (1968), “if

the specific and articulable facts and rational inferences drawn from thosegyifieetrise to a
reasonable suspicion a person has or is committing a cringe& United States v. MCHyd@89
F.3d 1250, 1255 (10th Cir. 2011) (internal quotationttad).



1. Use of Pepper Spray
a. Undisputed Fact$

The events of May, 2013, began in the office of McGee Creek State Park, where
Defendant was present when David came to pay a camping fee. When asked for his name,
David gave the name on the credit card used to pay the fee, Loretta S\eaikndant
has testified that heonsideredhis “odd” and whencombined with a New Yorkehicle
license plateit gave him dbad feeling.” SeeYoung Dep 87:1988:6, 90:1:18. The
park employee who received the payment has testified that she considered David’'s
behavior “a little weird.” SeeMansell Dep. 17:2-12.

Later that day, Defendant was approached in the evening by visitors to the park
Teresa Werner and Danny Fritch@hoexpressed concern about a couple who had entered
the campsite of Ms. Werner’s niece, Alicia Thompson, and her family. The couple, later
identified as David and M&wank, parked their vehicle after nightfall in a parkingnkxd
the campsit@ccupied bythe Thompson familyand walked into the campsitainvited
When Ms.Thompson asked who they were, David said they were “just some people.”
SeeThompson Aff. [Doc. No60-10], 6. The couple approached the campfire, and the
Thompsons offered them a soda or beer. David accepted a beer.

Ms. Werner and Mr. Fritcher were visiting the Thompson family when the couple

arrived but soon left to go home. After leaving the campsite, Wistner and

” Because the question presented involves the defense of qualified immunity, “the Court
considers only the facts that were knowable to the defendant officehite 137 S. Ct. at 550
(citing Kingsley v. Hendricksqri35 S. Ct. 2466, 2474 (2015)). The Court states only facts that
are properly supported and not opposed in the manner required yaRe)end that are relevant
to the Court’s analysis of the issues.



Mr. Fritcher attempted to find the unidentified couple’s campsite because they viewed the
couple’s behavior as oddnd had a “bad feelifigabout the couple. SeeWerner Aff.

[Doc. No0.60-21], 118. While looking for the campsite, M&Verner encountered
Defendant and reportelger concerns abat the couple Specifically, MsWerner told
Defendant “about where the couple had parked their car, and how they came into
Thompsons’ campsite without invitation” and that she andRvitcher were going back

to thecampsite. Id. 112-13. Defendant followed MsWerner and MrFritcher b the
camping area.

Defendant located the couple’s car in the parking lot, approached it in his vehicle,
and activated his emergency lights. It was clear that Defendant was a law enforcement
officer. Defendant was approached by a woman, later determined to $&dsk, who
told him everything was fine. When he asked who was with herSiank“made up
some gir'sname” SeeSwank Dep. 133:40. Defendant has testified that he knew
then “something was wrong” because Mdwvank hada male companion SeeYoung
Dep. 96:17-97:3.

Defendant approached the Thompsons’ camgsitiidentified himself as a park
ranger When he entered the campsite, Defendant saw David stamidimg beer irone
handand the other hand ims pocket. Defendant has testified that he was apprehensive
because David had a knife in a scabbard on his belt and seemed to be attenmidi@g to
his identity. Defendant immediately directed David to show his hands, and David did not
comply. Deéndant asked David for identification, and David did not answer.

Defendant has testified that David's lack of respoaseled to his apprehension.
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Defendant dreva pepper spraganister fromaholder on his beland twice directed David

to show his hands or be pepper sprayed. David again refused to comply, and Defendant

deployed thgpepper spray. David dropped his beeanand ran away from the campsite.
The evidence does not permitdatermiration thatDefendant’s efforto pepger

spray David was successful, thattisatthe spray reached David or had any effedh a

statement writtethe morning after the incident, Defendant stateddeployed pepper

spray to the suspdits face.” SeeDef.’s Ex.31 [Doc. N0.60-31] at 18 The partiegite

no deposition testimony by Defendant on this issue. An OSBI repart interview of

Defendant states that Hattempted” to pepper spray DavidSeeDef.’s Ex.14 [Doc.

No. 613] at 4° Ms. Swank has testified that she does not knelether Defendant

sprayed David or missed himer testimony is th&David turned” and “attempted to evade

the pepper spray” and “took off running."SeeSwank Depl41:24442:13, 143:58.

Ms. Thompsornas statethat“[Defendant] tried to pepper spray [David], but [he] ran into

the woods.” SeeThompson Aff. [Doc. No60-10] 1 32. In voluntary statements given

to the Atoka County Sheriff's Office, M8Verner stated that Defendant “started to spray

[David] and he took off running” (Def.’s EX8 [Doc. No 615] at 2), and MrFritcher

8 Both parties rely on this statement; Plaintifis submitted a copy as Exhibit 6 to his
response brief [Doc. N@6-6]. From the record, this appears to be an unsworn statement, and
the circumstances under which Defendant prepared it are not explaiesgnt an objection,
however, the Court accepts the document as summary judgment evidence. €hetlee@ar
duplicate exhibits in the summary judgment record; in all future instaimee€ourt cites in this
Orderonly the first submissiomade by Defendant

9 Internal page numbers are not visible on the interview report so the Court usagethe pa
numbers assigned by the ECF system. As previously noted, Plaintiff does nottoljeet
consideration of this OSBI report.See supranote 5.
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staed that Defendant “sprayed toward [David] and he turned his head and took off
running.” SeeDef.’s Ex.19 [Doc. N0.60-19] at 2. The medical examiner’'s autopsy
report is silent concerning the presence of pepper spray on David’s body or clothes, but
there is no indication the medical examiner was asked to test for pepper spray.
b. Constitutional Violation

A Fourth Amendment claim of excessive force is goverhgd'a standard of
objective reasonableness, judged from the perspective of a reasonable officer on the scene.”
Tenorio v. Pitzer802 F.3d 1160, 1164 (10th Cir. 2018@g Scott v. Harrj$50 U.S. 372,
381 (2007). Plaintiff's theory of liabilitywith respect to Defendant’s usepdpper spray
Is unclear Plaintiff seems toargue alternativelyhat Defendant’s initial contact with
David was a consensual encouné&rd so usingany force at allviolated the Fourth
Amendment or it was an invalidlTerry stop (acking reasonable suspicion of criminal
activity) for which the ug of pepper spray violatethe Fourth Amendment. SeePl.’s
Resp. Br. [Doc. No83] at 3031, 371° Plaintiff contends genelglthat genuine disputes
of fact regarding the nature of taecounteand the reasonableness of Defendant’s conduct
preclude summary judgment.

Plaintiff's arguments are misguided. “[W]ithout a seizure, there can be no claim

for excessive use of foragme effectuating that seizure Jones v. Norton809 F.3d 564,

575 (10th Cir. 2015)accord Farrell v. Montoya878 F.3d 988, 937 (10th Cir. 2017).

10 Although urelear, Plaintiff may also be arguing that Defendant naadiavalid attempt
to arrest Davidlfecause hkackedprobable cause to believe criminal activity was occurring) and
thatthe wse of pepper spray under the circumstances was unreasonable and theldedrth
Amendment See idat 30 (discussing probable cause for an arrest).
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Thus, for Plaintiff to establish an excessive force claim based on Defendant’s use of pepper
spray, Plaintiff “must show both that a ‘seizure’ occurred and that the seizure was
‘unreasonable.” Brooks v. GaenzJe614 F.3d 1213, 1219 (10th Cir. 201 ternal
guotation omitted)accord Farrell 878 F.3d at 937. “When an officer does not apply
physical force to restrain a suspect, a Fourth Amendment seizure occurs only if (a) the
officer shows his authority; and (b) the citizen ‘submits to the assertion of authority.”
See Untied States v. Salazé®9 F.3d 1059, 1064 (10th Cir. 201uotingCalifornia v.

Hodari D., 499 U.S. 621, 625-626 (1991)).

In Brooks 614 F.3d at 122-24, the Tenth Circuit held that a fleeing suspect was

not seized even though he was struck by an offdeullet because he continued to flee
and did not submit to the officers pursuing hiime shot “clearly did not terminate [the
suspects] movement or otherwise cause the government to have physical control over
him.” Id. at 1224. More recently, irarrell, 878 F.3d at 939, the court of appdadid
thata van driver was not seized whamofficer fired three shots at her vehicle, where the
shots did not halt thdriver’'s departure. And in Reeves v. Churchicid84 F.3d 1244,
1253 (10th Cir. 2007), the court held that fHaintiffs werenot seized by officer who
pointedfirearms at them and issdorders because the plaintiffs failed to comply with the
orders. “A submission to a show or assertion of authority requires that a susaeigest
compliancewith police orders.” Farrell, 878 F.3d at 939 (internal quotation omitted)
(emphasis irFarrell).

Whether a seizure occurred is a question of law that is decided by considering “the

totality of the circumstances.” See Salazar609 F.3dat 1064. In this caseon the
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undisputed facts shown by the summary judgment record, the Court finds that David was
not seized during his initial encounter with Defendant at the campsite. David did not
submit toDefendant’'sshow of authoritywhen Defendantacting as a law enforcement
officer, asked David for identification and ordered David to show his hardsr did
David submit when Defendant drew his pepper suayister, threatened tese it, and
deployedpepper spragtDavid. Instead, David simply ran away from the camyzsiie
fled towardthe parking lot antiis parked vehicle Up to that pointthere waso seizure
and therefore, there could be no Fourth Amendment violation.
C. Clearly Established Law

Even if Plaintiff demonstrated dispute offacts regardinga seizure, Plaintifgtill
need to show that Defendant’'s condumintravenedlearly established law. Plaintiff
must offercase law making it “sufficiently clear that every reasonafiieial would have
understood that wh@bDefendant was] doirigviolated theFourth Amendment Reichle
v. Howards 566 U.S.658, 664 (2012finterral quotationand alteratioromitted);accord
Mullenix, 136 S. Ct. at 3Q8City of San Francisco v. SheehdB85 S. Ct. 17651774
(2015); Plumhoff v. Rickard134 S. Ct. 2012, 202@014). As the Supreme Court
observed inReichle “the right allegedly violated must be established, not as a broad
general proposition, but in a particularized sense so that the contours of the right are clear
to a reasonable official.” Reichle 566 U.S.at 665 (internal quotationand omitted);
accord White 137 S. Ct. at 552Mullenix, 136 S. Ct. at 308 “Such specificity is
especially important in the Fourth Amendment context, where the Court has recognized

that it is sometimes difficult for an officer to determine how the relevant legal dectrin
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here excessive force, will apply to the factual situation the officer confrontslullenix,
136 S. Ctat 308 (quotingSaucier v. Katz533 U.S. 194, 205 (2001)).

Plaintiff offers no case law to support hid$33 claim based on Defendant’s o$e
pepper spraggainst David The closesPlaintiff comedo providing legal support for his
peppeispray claims by referencéo this Court’s order denying Defermi&as Rule12(b)(6)
motion SeePl.’s Resp. Br. [Doc. No/6] at 2627. At the pleading stage, the Court
rejected Defendant’s qualified immunity defense based on a finding Reintiff has
alleged conduct that would violate a Fourth Amendment right that was clearly established
in May 2013” See2/29/16 Order [Doc. NA&6] at 12 (discussingogarty v. Gallegos
523 F.3d 1147, 1161 (10th Cir. 2008), which Heglhet Grahaminquiry applies tdhe use
of . . . paininflicting compliance techniqys]” such as pepper spray At thisstage othe
case however, after full factual development of his claifigintiff must present existing
precedent that plasé¢beyond debatethe constitutional question of whether Defendant’s
use of pepper spray violated the Fourth Amendme8ee Mullenix136 S. Ct. at 308.

A failure to identify legal authority showing a clearly established right is fatal to
Plaintiff's § 1983 pepper-spray claimSee Gutierrez841 F.3d at 90Zmith v. McCord
707 F.3d 1161, 1162 (10t@ir. 2013). The case law previously cited by the Court,
Fogarty, states droadproposition; it provides no direction in a particularized sense under

the undisputed facts of this case. Therefore, for this additional reason, the Court finds

11 In Fogarty, the plaintiff was arrested for disorderly conduct during an antiwar protest;
the arresting officers used tear gas and a “pepper ball’ device, and ghlegeahtiff's wrist in a
painful “hyperflexion positiohthat resulted in a torn tenddpee Fogarty523 F.3d at 1152.The
court found this level of force was unreasonable under the circumstances defétiiants were
not entitled to qualified immunity begse, in addition t@ause of physical force sufficient to tear
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that Defendant igntitled to qualified immunity from Plaintiff's 8983 claim alleging an
unconstitutional use of pepper spray.

2. Use of Deadly Force

a. Undisputed Facts

When David ran from the campsite, Defendaumsued hininto the woods While
running afterDavid, Defendantyelled commands for David to stop.David did not
comply butcontinued running toward the parking lot and his vehicle. David did not run
directly to the car; he first ran past it and around the parking lot until Defendant became
fatigued and slowed down. David then reached a position where the vehicle was between
him and Defendant With David on the driver’'s side and Defendant on the passsnger
side, David was able to enter the vehicle, lock the doors, and start the engine.

Defendant movednto position infront of the vehiclewith his gundrawn, and
ordered David to stop and get out of the vehiclBavid did not complybut instead put
the car in gear. According to Defendant, David first attempted to back awdayebeit
was a ditch behindthe vehicle. David proceeded toive forwardtoward Defendant
while Defendant wastandingin front of the vehicle With the car movingoward him
“at a pretty decent pace” (Thompson Aff3¥), Defendant movedway from the car’s path

and toward the driver’s side of tkehicle As Defendant was moving, and as thewas

a tendon, prior precedents “assumed that the use of mace and pepper spray couldeconstit
excessive force” and were sufficient “to portend the constitutional unreasorsshdédefendants’
alleged actionsunder the circumstancedd. at 116162. All Grahamfactors weighed in favor

of a finding of unreasonable forcdd. at 1160. Plaintiff does not explain how the guidance of
Fogartybears on his case.
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moving towarchimor as it movegbast him-the exact timingnay bedisputed — Defendant
discharged his fireartoward the driver’'s window

Defendant has testified that events happened simultaneously; in his words, “as | was
moving, the vehicle is coming and | fired fired three shots as | was moving and it was
passing.” SeeYoung Dep. 115:80. Plaintiff read Defendant’svritten statement from
the day after the shooting to say Defendant jumped to the side of the vehicle and then fired
three timednto the driverside window as the car passed him, after he was no longer in
danger of being hit. The exact statement, with sentences regarding Defendant’s state of
mind omitted, is:

The suspect theput the vehicle irdrive and gave the vehicle gas moving

toward me. | jumped away from the vehicle to the driver side. . L fired

my side arm three times into the driver side window.

Def.’s Ex.31 [Doc. No. 6631] atl. The Court finds the temporal inference that Plaintiff
drawsfrom this statement is n@treasonable one.A reasonable fact finder would not
view this descriptiorasDefendant’s admission that he jumped aside andftreshat the
vehicle from a safe spot, as Plaintiff argues.

Plaintiff also purports to rely on evidence of a bullet trajectory. Plaintiff contends
the trajectory evidence shows “the bullet passing through the driver side window, traveling
in a forward direction (back to the front of the car[]), indicating the front of the vehicle was
well past Young when he [shot] David."SeePl.’s Resp. Br. at 17 (response t@9).
According to Plaintiff, the evidence shows Defendant was positioned “slightly behind the
driver side window” when he fice Id. (response to ¥6). Plaintiff does not cite any

evidence in the summary judgment record to support these assertions.
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An examination of the record revealbat the OSBIconducted a shooting
investigation and prepared a reptit.This report, submitted by Defendant, describes the
trajectory of a bullet that struck the steering wheel as hastigection of travel “slightly
from front to back.” SeeDef.’s Ex 33 [Doc. No.61-13]at21 (ECF numbering). The
autopsy report describes two bullet woundsor a bullet that struck David’s left upper
arm and chest, the direction of travel was “left to right, slightly forward, approximately
horizontal;” a bullet that entered and exited David’s left lower taawveled‘back to front,
slightly upward, neither left nor right."SeeDef.’s Ex.27 at 3 (ECF numbering).These
trajectories suggest the car was moving past Defendant as he fired threbughbisy do
not permit any inference regarding Defendant’s movement or the timing of the $thots.
evidence permits any estimation of the speed of the car or the critical events.

Defendant has testified that he believed David was trying to hit him with the car
and, whle David was driving toward him, Defendant was afraid the car would hit him.
Defendant has also testified that if David missed him the first time, Defetiuaunght
David might turn around and make a second attempthiswritten statement, Defendant
said he felt vulnerablbecauseéhe ‘was in themiddle d a parking lot with no cover to
move to.” SeeDef.’s Ex.31 atl. Inconsistent with this statement, Defendant described
the locationof events during his depositi@soccurring at one end of the parking lot; he
testified that he could have been in a wooded area by movith§ §&rds from his location

facing the car. Defendantalso testified, however, thatd car’s direction of travel was

12 The OSBI submitted its report to the district attorney, who determined théuoibking)
was justified.
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such that it was ndteadedoward the exiof the parking lat That is while David was
driving toward Defendant, David was moviagayfrom the only exit3
There is no dispute that the steering wheel ofctravas turned toward the left at
the time it was struck bfpefendant’s bullet While thissuggests David was turning
toward Defendant’s location on the driver’s side of the vehicile,dbes not necessarily
mean he was aiming at DefendanAgain, no inference is possible regarding the timing
of this turn, that is, whether it occurred before, during, or after Defendant fired his gun.
Defendant presents opinion testimony of an expert in police practices and uses of
force, Ron Martinelli, that Defendant “was past the point of the vehicle being a threat to
him when he fired his weapon.”"SeeMartinelli Dep. 187:15. The factual basis of this
opinion is unclear, but Dr. Martinelli’'s premise seems to be that “the front of the vehicle,
the striking part of the vehicle, was past Ranger Young when he fired his weajbabn.”
187:2023. According to Dr. Martinelli, “the only thing that | can determine and | think
can be determined by this evidence is that when Ranger Young fired his weapon, the front
of the vehicle was already past the ranger, and Ranger Young was somewhere off to the
driver’s side of Mr. Maher’s vehicle.” Id. 183:843. Dr. Martinelli found no forensic
evidence that “can tells what the speed of that vehicle is at the time that it was moving

when . . . Ranger Young fired upon Nitaher.” Id. 186:9-13.

13 This testimony was confirmed by Plaintiff's expert, whose opinions aresfiednfra.
The vehicle was facing “the opposite direction of the exit;” it was not headeddttieaexit at
the time of the shooting.SeeMartinelli Dep. 177:14-20.
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b. Constitutional Violation

“[T] o establish a constitutional violation, the plaintiff must demonstrate the force
used wabjectivdy unreasonablé Davis v. Clifford 825 F.3d 1131, 1134 (10th Cir.
2016) (internal quotation omitted). According to the Supreme Court,

Because the test of reasonableness under the Fourth Amendment is not

capable of precise definition or mechanical application, its proper

application requires careful attention to the facts and circumstances of each

particular case, including the severity of the crime at issue, whether the

suspect poses an immediate threat to the safety of the officers or others, and

whether he is actively resisting arrest or attempting to evade arrest by flight.
Graham 490 U.S. at 396 (quotations omitted@e Scoft550 U.S. at 383. While these
factors may be relevant, “the question is whether the officers’ action®lgjesctively
reasonable’ in light of the facts and circumstances confronting them, without regard to their
underlying intent or motivation.” Graham 490 U.S. at 397ee Lundstrum v. Romero
661 F.3d 1108, 1126 (10th Cir. 2010).

“The Fourth Amendment permits an officer to use deadly force only if there is
‘probable cause to believe that there fighreat of serious physical harm to [the officer]
or to others.” Tenorig 801 F.3d at 1264 (quotirigstate of Larsen ex rel. Sturdivan v.
Murr, 511 F.3d 1255, 1260 (10th Cir. 20P@&)lterations and emphasis added @norio);
see Thomas v. Durastan607 F.3d 655, 664 (10th Cir. 2010)homson v. Salt Lake
County 584 F.3d 1304, 1313 (10th Cir. 2009). In assessing the threat of harm posed to
an officer, federal courts have considered “a number ofexclusive factors. These

include (1) whether the officers ordered the suspect to drop his weapon, and the suspect’s

compliance with police commands; (2) whether any hostile motions were made with the
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weapon towards the officers; (3) the distance separating the officers and the suspect; and
(4) the manifest intentions of the suspectEstate of Larsegn511 F.3d at 1260see
Thomson584 F.3d at 13145, 131819. Again, these factors “are only aids in making

the ultimate determination, which is whether, from the perspective of a reasonable officer
on the scene, the totality of the circumstances justified the use of foftetrioriq 802

F.3d at 1164 (internal quotation omitted).

“The reasonableness of the officers’ use of force depends not only on whether [the
officers] believed they were in danger at the time but also whether their ‘own reckless or
deliberate conduct during the seizure unreasonably created théonesel such force.”

See Thomsqrb84 F.3d at 1320 (quotingllen v. City of Muskoged 19 F.3d 837, 840

(10th Cir. 1997)). “The conduct of the officers before a suspect threatens force is relevant
only if it is ‘immediately connected’ to the threat of force” and “only if it rises to the level

of recklessness.” Id. (quotingMedina v. Cram252 F.3d 1124, 1132 (10th Cir. 2001)).
“[T]his analysis is ‘simply a specific application of the “totality of the circumstances”
approach inherent in the Fourth Amendment’s reasonableness stantthrdquioting
Meding 252 F.3d at 1132).

Applying these standards in this case, the Court finds that Plahasfffailed to
demonstrate sufficient facts fmermit areasonable conclusiathat Defendant violated
David’s Fourth Amendment righo befree from excessivéorce. Accepting Plaintiff's
properly supportediacts as true and viewing them in the light most favorable to laim,
reasonable fact finder couldot conclude that Defendant’s use déadly force was

objectively unreasonable under the totality of the circumstarumegrontinghim at the
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time. Nor could a fact finder reasonably conclude that reckless conduct by Defendant
caused the need to use deadly force.

Addressing the sequence of events in gridefendandid notactunreasonably by
pursuing Davidinto the parking lot and attempg) to stop him from leaving the area
Although David was simply a park patrandDefendant had no reason to suspect he had
committed a felay offense, Defendant knetihat David was armed with a knife, had
ignored reasonable law enforcemenmmanddo identify himself and show his hands
and was fleeing from law enforcement contact into a public park at night. Further, o
David had enterednis ar and was disregarding Defendante@mmands to stqpt was
reasonable foDefendanto position himself in front of the vehicle to prevent David from
driving away.

Turning to the events immediately surrounding Defendant’s use of deadly foece, o
could notreasonably findrom the facts and evidence presentkdt onceDavid began
driving toward him,Defendantvas unreasonable jperceivng an imminent danger A
reasonable law enforcement officer would have felt threatened by a vehicle being driven
directly toward him, with the driver refusing commands to stop, and would have reasonably
believed that aise ofdeadly forcéo defend himself was appropriate. The circumstances
demandeda quick decision, and Defendantiecisionto both move evasively and fire
defensively could not reasonably be viewed as an unreasonable. cHoaed may have
initially intended to flee the park in his vehicle to avaidonfrontation withDefendant,
andmay have beeattempting to elude Defendawhenhe began drimg the car The

undisputed facts show, however, that David was not driving away from Defendant
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immediately before the shooting occurred but, instead, was driving directly toward him,
and Defendaniwvas heade@way from the only means of exiting the parking lot. It is
undisputed thaDavid knew Defendant was a law enforcement officer and that David
disregarded clear commands to stop and exit the vehicle.

In summary, he factsproperly presentelly Plaintiff provide nobasis to findthat
Defendant intentionallfired through the drives side window of David’s vehicle after the
carhadalready pasedhim, while positioned safely to the side of the vehicle, as Plaintiff
argues While there is no way of knowinpe temporal proximity of events, there is no
evidence to contradict Defendant’s testimony that he was taking evasive action, moving
and firing almost simultaneously in an effort to protect himseth an immediate threat
Viewing the relevant facts established by the record and all reasonable inferences in
Plaintiff's favor, the Court finds that Plaintiff has failed to establish Defendant’s use of
deadly force was constitutionally unreasonabl8eeMedina v. Cram252 F.3d 1124,
1131 (10th Cir. 2001)wherematerial facts of Fourth Amendment case are undisputed,
courts “decide whether the defendants’ actions were reasonable as a matter of law”).

For these reasons, the Court finds that Plaintiff has not shimtrbefendant’s
conduct violated the Fourthmendment

C. Clearly Established Law

Assuming a different conclusion could be reached, Plaintiff would still need to
present clearly established law that overcomefendant’s qualified immunity. The
court of appeals has summarized the qualified immunity analysis tO83excessive

force case as follows:
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“Because the existence of excessive forcdagespecific inquiry ..., ‘there

will almost never be a previously published opinion involving exactly the

same circumstances.””Case)|v. City of Fed. Heigh{s509 F.3d [1278] at

1284 [(10th Cir. 2007)]. Thus, we have adopted a sliding scale: “The

more obviously egregious the conduct in light of prevailing constitutional

principles, the less specificity is required from prior case law to clearly
establish the violation.” Pierce v. Gilchrist359 F.3d 1279, 1298 (10th Cir.

2004). In fact, we do not always require case law on point. “[W]hen an

officer’s violation of the Fourth Amendment is particularly clear from

Grahamitself, we do not require second decision with greater specificity

to clearly establish the law.”Casey 509 F.3d at 1284.

Morris v. Noe 672 F.3d 1185, 11987 (10th Cir. 2012)see Estate of Booker v. Gomez
745 F.3d 405, 427 (10th Cir. 2014)The Court is mindful, however, that the Supreme
Court has cautioned against defining clearly established law “at only a generaf level
holding ‘that Garner and Grahamdo not by themselves create clearly established law
outside an obvious casé. White 137 S. Ct. at 552 (quotirgrosseau v. Hauge®43
U.S. 194, 199 (2004), and citijumhoff v. Rickard134 S.Ct. 2012, 2023, (2014)).

In this case, Plaintiff presents in his summary judgment brief no legal authtbiety
thanGarnerand a Ninth Circuit cas&ryan v. MacPhersqr630 F.3d 805 (9th Cir. 2010),
bearing on the question of whether the law was clear that Deféndaatof deadly force
was unreasonable under the circumstanc&eePl.’s Resp. Br. at 29, 338. The
circumstances presented @Garner did not involve a fleeing person’s use of a vehicle.
Plaintiff makes no effort to compare the factdtus case an&8ryan and the Court finds
no useful guidance iBryan which involved the use of a taser against a man who was
standing outside his cat the time Themanwas “only dressed in tennis shoes and boxer

shorts” making it “apparent thae was unarmed,” and he wéshouting gibberish” and

expletives but “at no point did he level a physical or verbal threat agthegtdlice officer
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Bryan 630 F.3d at 8227. The man was approximately 15 to 25 feet adray; the
officer, did not advane, and “was not even facing [the officer] when he was $hoid.
at827. The court of appeal®und thatthe totality of circumstances did not justify the
use of a taser becsef' [a]n unarmed, stationary individual, facing away from an officer at
a distance of fifteen to twenfywe feet is far from an ‘immediate threat’ to that offiter
andthe man’s érratic, but nonviolent, behavior [was nafpotential threat to anyoneels
Id. Becausd&sarnerandBryando not suggest a Fourth Amendment violation occurred
in this case, the Court finds that Plaintiff has failed to shmatclearly established law
prohibited Defendant’s conduct.

For this additional reason, the Court finBefendant is entitled to qualified
immunity from individual liability under 8§ 1983 for his use of deadly force.
B. State Law Negligence Claim

To prevail on a state law negligence claim against Defendant personally, Plaintiff
must establish that Defendant wading outsidethe scope of his employment as a park
ranger for OTRD. Plaintiff argues that the facts and evidehtleis case would allow
such a finding based dpefendant’s'fail[ure] to follow the policies and procedures of the
department, which were formulated to adhere to the requirements of the Fourth
Amendment, when he pepper sprayed and shot Davi®éePl.’s Resp. Br. at 38.
Plaintiff also makes a conclusory argument that a dispute of material facts presents a jury
guestion as to whether Defendant was acting within the scope of his employmhdent.

at 39.
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The GTCA defines “scope of employment” as the “performance by an employee
acting in good faith within the duties of his office or employment or of tasks lawfully
assigned by a competent authority.3eeOkla. Stat. tit51, § 152(12). The Oklahoma
Supreme Court has held: “Whether a police offEactions were taken within the scope
of employment is a jury question unless only one reasonable conclusion can be drawn from
the facts alleged.” Tuffy’s, Inc. v. City of Oklahoma Cjtg12 P.3d 1158, 1167 (Okla.
2009);see Nail v. City of Henryett@11 P.2d 914, 918 (Okla. 1996).

Further, the Oklahoma Supreme Court has adopteédbjective reasonableness
standard applicable to police usefofce’ that uses the “totalityof-the-circumstancée’s
approach “likethat employed by the United States Supreme Court in 8 1983 civil rights
claims” See Morales v. City of Oklahoma Cig80 P.3d 869,38 & nn. 47-48 (Okla.

2010). Despiteasimilarity in the two standards, the supreme chasexpressly rejected

the view that the standard is fixed and can be decided as a matter of law. Instead, a
negligence claim based on a police officer’s alleged use of excessivasféneeasured

by a standard that has no fixed dimensions but shifts with the circumstances” and presents
“a classic case for jury resolutidn Id. at881 (footnote omitted).

Regarding Plaintiff's negligence claim against Defendamtsonally Plaintiff
articulates no facts to support a finding that Defendant acted outside the scope of his
employment as a park rangeuring theunderlying events Plaintiff’'s argument that
Defendant violated departmental policies is contrary to Defendant’'s statement of facts
showing that OTRD convened a “Firearm/Shooting Review Board” regarding the incident

andthe boardoundin June 2013 no violation of departmental proceslbseDefendant
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and “no reason for disciplinary actidn SeeDef.’s Ex.39 [Doc. N0.60-39]. Plaintiff
makes no response to Defendant’s factual showing in this regard, except to point out
alleged deficiencies in OTRD’s review procesSeePl.’s Resp. Brat17-18. Given
these facts, the Courissomedoubt abouPlaintiff’'s conclusory argument that teeope-
of-employment issue presents a jury questioNevertheless, the Court cannot say that
only one reasonable conclusion can be drawn from the fee$ermied. Further, under
Oklahoma law, Plaintiff’'s negligence claim presents a classic case for jury resolution.
The Court is mindful of the Tenth Circuit's guidance regarding an exercise of
supplemental jurisdiction under 28 U.S.C1367(c)(3). “When all federal claims have
been dismissed, the court may, and usually should, decline to exercise jurisdiction over any
remaining state claims.” See Koch v. City of Del Cjty60 F.3d 1228, 1248 (10th Cir.
2011) (internal quotation omittedBrooks v. Gaenz]Je614 F.3d 1213, 1229 (10th Cir.
2010) (declining pendent jurisdiction wieefederal claimswere resolved before trial
reversing summary judgment on state tort claim against police officers and remanding with
instructions to dismisthe clain); see also R Acquisitions, LLC v. Wasatch G853 F.3d
1142, 1149050 (10th Cir. 2017). Concerning a district court’s exercise of discretion, the
court of appeals has stated:
Notions of comity and federalism demand that a state court try its own
lawsuits, absent compelling reasons to the contrary. The district court has
discretion to try state claims in the absence of any triable federal claims;
however, that discretion should be exercised in those cases in which, given

the nature and extent of pretrial proceedings, judicial economy, convenience,
and fairness would be served by retaining jurisdiction.
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Thatcher Enter. v. Cache Cty. Corp02 F.2d 1472, 1478 (10th Cir. 1996€9e Anglemyer
v. Hamilton Cty. Hosp 58 F.3d 533, 541 (10th Cir. 1995).

Applying the factors identified ifThatcher the Court finds it should not retain
supplemental jurisdiction over Plaintiff's state law claim. The Court is aware of the
extent ofthe partiespretrial efforts, which include the disclosure of withesses and exhibits,
the completion of discovery, and the filing of dispositive motions. The Court is also
aware of the length of time that the case has been pending. However, no trial submissions
have been made, nor have any substantial trial preparations been done. The ¢ase is no
currently set on any trial docket. Under these circumstances, the Court finds Plaintiff’s
state law claim against Defendant should be remanded to the state court from which the
action wagemo\ed.

Conclusion

For these reasons, the Court finds thatendant is entitled to summary judgment
on Plaintiff's § 1983claim but the tort claim against Defendant should be rematwded
state court for resolution on the merits.

IT IS THEREFORE ORDERED that Defendant’s Motion for Summary Judgment
[Doc. No.60] is GRANTED in part andDENIED in part, as set forth herein Defendant

Justin Young is entitled to summary judgment on Plaintiff's § 1983 ctaim.

4 The action gainst all other defendants has previousten dismissed.See supra
note 1.
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IT IS FURTHER ORDERED thathe case isremanded to the District Court of
Oklahoma County, Oklahoma, for further proceedingargingPlaintiff’s sole remaining
tort claim against Defendant Justin Young.

IT IS SO ORDERED this I5day ofMarch 2018.

i, 0. Gobik

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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