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IN THE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

TRUDY FERRELL, Individually )
and as Personal Repentative of )
the ESTATE OF GREGORY )
FERRELL,deceased, )
)
Plaintiff, )
)
V. ) Cas@o. CIV-15-404-D
)
BGF GLOBAL, LLC, et al., )
)
Defendants. )
ORDER

Before the Court is Defendant BGFaoBal, LLC’s (BGF) Motion for Partial
Summary Judgment [Doc. No. 31]. Plaihtirudy Ferrell, ndividually and as
personal representative of the EstateGoégory Ferrell, dexased, has filed her
response in opposition [Doc. No. 32]. Timatter is fully briefed and at issue.

BACKGROUND

This action is the result of a collisiat the intersection of S.E. 15th and S.
Eastern Ave. in Oklahoma City betweBtaintiff's husbandGregory Ferrell, and
Defendant Lawrence Dildine in which MEerrell suffered fatal injuries. At the
time of the collision, Dildine was employe$ a truck drivefor BGF. Plaintiff
alleges Dildine was traveling at an uresapeed when he came upon a yellow light

at the intersection, and instead of adhering to federal regudategarding safety
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in the operation and handling of a tracti@iler, chose to hak his horn and enter
the intersection on a red light. Mr. Ferrefitered the intersection on a green light
and collided with Dildine. Plaintiff alges, among other things, that BGF is
independently liable to Plaintiff for gégent hiring, training, re-training,
supervision, retention, and entrustment.

The undisputed facts relevant to geesent motion are brief and concise.
Plaintiff alleges that, at the time ofettaccident, Dildine weaan employee of BGF
and acting within the scope of his ployment. BGF admits Dildine was its
employee and acting within the scope 6 employment when the accident
occurred. BGF, however, contends thatspiant to the Oklahoma Supreme Court’s
decision inJordan v. Cates, 1997 OK 9, 935 P.2d 284, bears no separate and
independent liability to Plaintiff stemminfyjom the accident. Plaintiff contends
Defendant’s reliance odordan is misplaced in that it only precludes a plaintiff's
double recovery, but not the pursuit dlternate theories of recovery.

DISCUSSION

The issue before the Court preseatpure question of law appropriate for
resolution by summary judgment. Summamggment is proper “if the movant
shows that there is no genuine disputdcaany material fact and the movant is
entitled to judgment as a matter of lawdair v. City of Muskogee, 823 F.3d 1297,

1304 (10th Cir. 2016) (quotinFed. R. Civ. P. 56(a))To survive a motion for



summary judgment, a nonmoving party ‘must set forth specific facts showing that
there is a genuine issue for trial asthose dispositive matters for which he [or
she] carries the burden of proof.’Christy v. Travelers Indem. Co. of Am., 810
F.3d 1220, 1233 (10th CiR016) (citations omitted)Summary judgment “is
properly regarded not as a disfavored pdocal shortcut, but rather as an integral
part of the Federal Rules as a wholejchhare designed ‘to secure the just, speedy
and inexpensive determiman of every action.” "Burnette v. Dow Chemical Co.,
849 F.2d 1269, 1273 (10Cir. 1988) (quotingCelotex Corp. v. Catrett, 477 U.S.
317, 327 (1986)).

In Jordan, a store visitor was involved in altercation with an employee of
the storeld. at 291. The visitor alleged that dugithe course of the altercation, the
employee assaulteahd battered hinld. He sought to recover against the store, as
the employer of the offending employeey, it vicarious liability under the theory
of respondeat superiotd. Additionally, he brought aseparate claim directly
against the store for the negligentriftg and retention of the employekd.
Recognizing the required elements to confer respondeat superior liability, the
employer stipulated that the altercattioccurred while its employee was acting
within the scope of his employment atidht it would be liable for any damages
awarded by the junyd. at 292. In light of this admission, the trial court granted

summary judgment to the employer on tegligent hiring and retention clairl.



The Oklahoma Supreme Court upheld gnant of summary judgment, concluding
that:

[T]he theory of negligent hiringand retention is available in a

nonvicarious liability case or in ease where vicarious liability has

not been established. In the casebat, vicarious liability has been

established through stipulation .... Our holding today is limited to

those situations where the employer stipulates that liability, if any,
would be under the respondeat supedoctrine, thereby making any
other theory for imposing liabilitpn the employer unnecessary and
superfluous. Because vicarious biigy can include liability for
punitive damages, the theory of higgnt hiring and retention imposes

no further liability on the employer.

Id. at 293. In a second published opinion issued two years Jdtdan, the
Oklahoma Supreme Court reiterated timsitation on employer liability, holding:
while “[e]mployers may beneld liable for negligencén hiring, supervision or
retaining an employee[,] th[is] theory mcovery is available if vicarious liability
is not established.N.H. v. Presbyterian Church (U.SA.), 1999 OK 88, { 20, 998
P.2d 592, 600.

Based on this clear pronouncemenOédahoma law, the Court finds BGF's
motion should be granted. The issue presd in BGF's motion — the availability
of independent claims for negligenceaatst an employer who admits respondeat
superior liability — is not novdo the Court. This Courgnd other federal courts in
this district and Oklahoma have appli#mtdan to negligence clans such as those

asserted by Plaintiff, and have heldch claims were similarly barrefee, e.g.,

Smpson v. Kaya, No. CIV-10-1093-D, 2012 WL 3518037, at *3 (W.D. Okla. Aug.
4



15, 2012) (“Because Defendant has stimdato its liability for Mr. Kaya's
conduct, Plaintiffs negligence clainbased on Defendant’'s own conduct is
unnecessary and superfluous. For these reatmm<ourt finds that Defendant is
entitled to summary judgment on Plaifié negligent hiring and entrustment
theories.”);Oliver v. Soto., No. CIV-15-1106-R, 2016 WB15343, at **1-2 (W.D.
Okla. Feb. 29, 2016) (collecting cases).r®tver, the Court has rejected similar
attempts to distinguisordan. See Avery v. Roadrunner Transp. Services, Inc.,
No. CIV-11-1203-D, 2012 WL 6016899, 8 (W.D. Okla. Dec. 3, 2012):

Plaintiff's contentions ... are unpersie. First, the mere fact that
negligent TSE/R is a recognizeahd independent cause of action
under Oklahoma law is immaterial to the question concerning under
what circumstances it may be im@ined in a given lawsuitlordan
speaks to this question, holdirthat when vicarious liability is
established Oklahoma law does notrpié a plaintiff to also proceed
against an employer on a negligentel8 claim. ... Seond ... the fact
that a plaintiff may plead claims ithe alternative is immaterial to
whether a defendant is subsedbeentitied to judgment as a matter

of law on any one partidar claim. AgainJordan addresses the very
guestion of when summary judgmastappropriate, concluding that
additional theories of recovery against an employer are redundant
when that employer stipulates theawill be vicariously liable for the
actions of its employee.

Although Plaintiff contends other cdsrhave ruled therare exceptions to
Jordan, the Court finds its “determination is supported by the majority of
authorities addressing the issue under Oklahoma l&v.(citing cases). Thus,

“[a]bsent a clear deviation from this ediabed legal principle by the highest court



in Oklahoma,” Plaintiff's claims of negligent hiring, training, re-training,
supervision, retention, and entrustm will not be permitted to proceed.
CONCLUSION
BGF’s Motion for Partial Summarjudgment [Doc. No. 31] SRANTED
as set forth herein.

IT 1S SO ORDERED this 18" day of August, 2016.

N, 0. Qobik

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE




