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IN THE UNITED STAT ES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

DAVID LOOS, )
Plaintiff, )

V. ) CaseNo. CIV-15-411-R
)

SAINT-GOBAIN ABRASIVES, INC., )

d/b/a NORTON SAINT-GOBAIN )

(a/k/a NORTON ABRASIVES): and )

NORTON SAINT GOBAIN akk/a )

NORTON ABRASIVES,

Defendants;

and

— N N N

SAINT-GOBAIN ABRASIVES, INC., )
d/b/a NORTON SAINT-GOBAIN )
(a/k/a NORTON ABRASIVES); and )
NORTON SAINT GOBAIN akk/a )
NORTON ABRASIVES, )

)
Third Party Plaintiff, )

)
V. )
)
THE ESTATE OF CARL LOOS, )
INDIVIDUALLY and d/b/a CARL )
LOOS RENTALS; JACQUELINE )
LOOS, INDIVIDUALLY and d/b/a )
CARL LOOS RENTALS and d/b/a )
MID AMERICA INVESTMENT )
PROPERTIES, ALL AS )
SUCCESSORS IN INTERESTTO )
CARL LOOS RENTALS and MID )
AMERICA INVESTMENT )
PROPERTIES )
)
Third Party Defendants. )
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ORDER

Three motions are before the Court. Defendant Saint-Gobain Abrasives,
Inc. (“Saint-Gobain”) has filed a Motmofor Summary Judgnmé (Doc. No. 89).
Saint-Gobain has also filed a Motion Exclude Testimony oPlaintiff's Expert
William Munsell, Jr., P.E. (Doc. No. 38Third Party Defend#s The Estate of
Carl Loos, Individually and d/b/a Carl Loos Rentals; Jacqueline Loos,
Individually, and d/b/a Q& Loos Rentals and d/i/Mid America Investment
Properties, all as successonsinterest to Carl Los Rentals and Mid America
Investment Properties (“Carl Loos Ralst) have filed a Motion for Summary
Judgment as well (Doc. No. 85). The Qofinds that resolution will be most
expeditious with entry of a single order.

Having considered the parties’ suigsions, the Court GRANTS Carl Loos
Rentals’s Motion for Summary JudgmemENIES Saint-Gobain’s Motion to
Exclude the Testimony of Plaintiff's Expednd in turn, DENIES Saint-Gobain’s
Motion for Summary Judgment.

l. Factual and Procedural Background

This case arises out of a productsiligbdispute. Plainff David Loos was
attempting to convert a Cheet Suburban from dieséb gasoline in December
2011 in Edmond, Oklahoma, when het auto the truck’s aluminum fuel line
using an air-powered cuffadool. That tool was owrge by Third Party Defendant
Carl Loos Rentals, a residential real estausiness and sole proprietorship owned

by Mr. Loos’s father, CarLoos, before his death. &htool was equipped with a
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metal cut-off wheel—the instrument #@he center of this case—which was
manufactured by Defendant Saint-Gobd@ut-off wheels are thin, disc-shaped
devices composed of abrasive matergaid are commonly used to cut and grind a
range of materials. When Mr. Loos cutdrthe aluminum fuel line, the cut-off
wheel shattered, shooting a metal shard epripht side of his face and into his
right eye. He seeks damages for hisnieg, including blindness and scarring, and
asserts two claims. First, Mr. Loos seelo hold Saint-Goain liable under a
theory of strict products liability, arguings injury was the result of a defectively
manufactured wheel. Seconde contends that Saifebain was negligent in
designing and manufacturing the wheel.

Saint-Gobain, in turn, denies dilbility and has brought claims for
indemnification and contribution againstriChoos Rentals, Mr. Loos’s father’'s
business, which owned and supplied thel to Mr. Loos. Saint-Gobain alleges
that Carl Loos Rentals negligently canired the tool after it was purchased and
failed to properly instruct Mr. Loos ohow to use the cut-off wheel, directly
resulting in Mr. Loos’s injuries. Mr. Logfiowever, asserts no claims against Carl
Loos Rentals or any partther than Saint-Gobain.

Saint-Gobain has also moved to ex@ube testimony of Mr. Loos’s expert
witness and for summary judgment asbtath of Mr. Loos’s claims. As Saint-
Gobain’s Motion for Summary Judgmntehinges on the admissibility of Mr.

Loos’s expert’s testimony, the Court first turns to that issue.



Il. The Court denies Plaintiff’'s Motion to Exclude Expert Testimony.

Saint-Gobain moves to exclude theiropns and testimony of Mr. Loos’s
expert, William P. Munsell, under Fedé Rule of Evidence 702. Specifically,
Saint-Gobain objects to MMunsell testifying that (1)he cut-off wheel contained
a manufacturing defect; (2) neither impropesembly of the d¢off wheel to the
grinding tool nor use of the wheel at essespeeds caused the accident; and (3) the
use of a guard or other safety procesuwould not have pvented Mr. Loos’s
injuries.

A. The Daubert Standard

Federal Rule of Evidence 702 gone the admissibility of expert
testimony. It provides that

A witness who is qualified aan expert by knowledge,
skill, experience, training, or education may testify in
the form of an opinion or otherwise if:

(@) the expert's scientf technical, or other
specialized knowledge will e the trier of fact to
understand the evidence ordetermine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the produof reliable principles
and methods; and

(d) the expert has reliably applied the principles and
methods to the facts of the case.

This basic “gatekeeping role” ¢iie Court involves two partRaubert v. Merrell
Dow Pharm., Inc., 509 U.S. 579, 597, 113 S.G786, 125 L.E®d 469 (1993).

The Court first determines whether thepert is qualified “by knowledge, skill,
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experience, training, or edut” to render an opiniorlJnited Sates v. Nacchio,

555 F.3d 1234, 1241 (10th Cir. 2009ujng Fed.R.Evid. 702). Then, if the
expert is qualified, the Court decidesnhether the testimony is reliable by
assessing its underlying reasoning and methodoll@hyThe offered testimony
“must be based on scientific knowledge, which ‘implies a grounding in the
methods and procedures sfience’ based on actual knowledge, not ‘subjective
belief or unsupported speculationDodge v. Cotter Corp., 328 F.3d 1212, 1222
(10th Cir. 2003) (quotindpaubert, 509 U.S. at 590). Further, “[n]othing in either
Daubert or the Federal Rules of Elence requires a district court to admit opinion
evidence that is connectéal existing data only bypse dixit of the expert."Gen.
Elec. Co. v. Joiner, 522 U.S. 136, 147, 118 S.Gi12, 139 L.Ed.2d 508 (1997).
Granted, a plaintiff “need not prove thaetaxpert is undisputably correct or that
the expert's theory is generallycapted in the scigific community.” Truck Ins.
Exch. v. Magnetek, Inc., 360 F.3d 1206, 1210 (10th Cir. 2004) (internal quotations
and citations omitted). But hstill “must show that t& method employed by the
expert in reaching the conclusion igestifically sound and that the opinion is
based on facts which sufficiently satidRule 702's reliability requirementTruck

Ins. Exch. v. Magnetek, Inc., 360 F.3d 1206, 12101Qth Cir. 2004) (internal
guotations and citations omittedbove all, “the trial couts role as gatekeeper is
not intended to serve as a replacementte adversary system.” Fed.R.Evid. 702
advisory committee’s note (quotitgnited States v. 14.38 Acres of Land, More or

Less Stuated in Leflore Cty., Sate of Miss,, 80 F.3d 1074, 107&th Cir. 1996)).
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B. The Court finds Mr. Munsell's Tests to be sufficiently reliable
under Daubert.

Saint-Gobain does not contest thepexence and qualifications of Mr.
Munsell.! Their bone of contention instalies with the methodology and
reliability of his tests. Mr. Munsell’'s Ra 26 Expert Report describes the twenty-
five experiments he performed to test whether the wheel shattered due to the speed
setting of the hand tool, the angle at which the wheel was mounted, a defect in the
wheel, or a combination of these factdre also found thathe exposed cross-
section of one of the whefhgments was coated with*aass of material that is
inconsistent with the abrasive partidlend material matrix that otherwise
characterizes” the wheel's keup. This observation dhe “amber-colored resin
and short, irregular fibers” on the @tared wheel's edge—combined with the
deposition testimony of Saint-Gobain’s expiat a cut-off wheel would typically
not include such material—ledr. Mundell to concludehat the foreign material
in the wheel likely acted as pre-existing crack that reduced the wheel’s strength.
Mr. Munsell thus found that “the manufagng defect in the cut-off wheel was
more probably than not a causative faatorthe failure of the wheel and the

subsequent injury to Mr. LodsMunsell Report at 7.

L At any rate, the Court finds Mr. Munsell sefintly qualified for purposes of Fed.R.Evid. 702.
Munsell, a licensed professional engineer, holds a Bachelor's degree in mechanical engineering, a
Master’s degree in the history of science technobgd medicine, and four U.S. patents. He is
currently working on a PhD that focuses oa History of safe industrial design and

manufacturing practices in the United States. His professional experience includes conducting
failure analyses on cut-off wheels, and he haskeafor manufacturers and consulting firms for
twenty-five years designing tests and equipment and performing failure analysis of industrial
equipment and components.
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Nonetheless, Saint-Gobain argueattMr. Munsell’'s testimony should be
excluded because Mr. Munsell's tests wexd representative of the accident.
Specifically, they argue that the testimasynadmissible because Mr. Munsell (1)
tested the speed of both the grinding tastd by Mr. Loos and an exemplar tool
without a mounted cut-off wheel; (2) failed test the hand tool's speed for a
“substantial period;” (3) neglected to cutyametal fuel lines or other objects, (4)
failed to test the combined effectsafcess speeds, improper mount, and a worn
wheel together; and finally, (5) did natetermine what the alleged foreign
substance found on the détared cut-off wheel waswhether it could cause
shattering, or whether a defect existed in other wheels.

The Court nonetheless finds thatr.MMunsell’'s testimony is admissible
underDaubert because his conclusions are basedvalid reasoning and reliable
methodology.”Dodge, 328 F.3d at 1226. Mr. Munsedlreport describes in detail
the twenty-five tests he performed alomgh his measurements, calculations, and
the basis of his conclusion and opiniokls tests were intended to isolate and
gauge the effects of the very factorsn&obain argues caused the wheel to
shatter. His tests repeatedly produced isb@ist results. And his tests will help the
jury to understand whether any part thie wheel failure was due to the air-
powered tool's speed setting, the anglesaich the cut-off wheel was mounted, or
the presence of a foreign material in the wheel. To the extent Saint-Gobain
contests whether the tests actually ree@dhe conditions of the accident, those

are concerns better brought out atltridothing precluds Saint-Gobain from
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engaging in “[v]igorous cross examinatigresentation of contrary evidence, and
careful instruction on the burden ofopf"—*“the traditional and appropriate
means of attacking shakyit admissible evidenceDaubert, 509 U.S. at 596.
[ll.  Motions for Summary Judgment

Having denied Saint-Gobain’®aubert motion, the Court turns to the
pending motions for summary judgment.

A. The Summary Judgment Standard

“The court shall grant summajudgment if the movant shows that there is
no genuine dispute as to amaterial fact and the monmtis entitled to judgment
as a matter of law.”Ribeau v. Katt, 681 F.3d 1190, 119410th Cir. 2012)
(quoting Fed.R.Civ.P. 56(a))A fact is material if,under the governing law, it
could have an effect on the outcome of ldn@suit. A dispute over a material fact
is genuine if a rational jury could finth favor of the nonmving party on the
evidence presentedTabor v. Hilti, Inc., 703 F.3d 1206, 1215 (10th Cir. 2013)
(internal quotation marks omitted). “[ig@ burden on the owing party may be
discharged by ‘showing'—that is, pointingtaio the district court—that there is
an absence of evidence to sagphe nonmoving party's caseC&otex Corp. v.
Catrett, 477 U.S. 317, 325, B0S.Ct. 2548, 91 L.Edd2265 (1986). “[A] party
opposing a properly supged motion for summary gigment may not rest upon
the mere allegations or denials of his pleading, but must set forth specific facts
showing that there is genuine issue for trial. Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 248, 106 & 2505, 91 L.Ed.2@02 (1986) (alteration and internal
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guotation marks omitted¥ge also Barney v. Pulsipher, 143 F.3d 1299, 1307 (10th
Cir. 1998) (“If the movant carries thisiiial burden, the non-ovant may not rest
upon its pleadings, but must set fortresic facts showing a genuine issue for
trial as to those dispositive matters fwhich it carries theburden of proof.”
(internal quotation marks omitted)). In shahe Court must inquire “whether the
evidence presents a suffictedisagreement to require submission to a jury or
whether it is so one-sided that onertpamust prevail as a matter of law.”
Anderson, 477 U.S. at 251-52. While the Cbepnstrues all facts and reasonable
inferences in the light most faadyle to the non-moving part§ott v. Harris, 550
U.S. 372, 378, 127 S.Ct. @9, 167 L.Ed.2d 686 (2007), “[the mere existence of a
scintilla of evidence in support of tfigon-movant’s] position will be insufficient;
there must be evidence on iain the [trier of fact] cowd reasonably find for the
[non-movant].”Anderson, 477 U.S. at 252.

B. The Court denies Saint-Gobain’sMotion for Summary Judgment.

Saint-Gobain seeks summary judgmentMm Loos'’s claims against it for
manufacturers’ products liability and negligce. For the reasons set out below,
the Court denies Saint-Gobain’s Motifox Summary Judgmemn both claims.

Under Oklahoma law, a plaintiff in ar&tt products liabity suit against a
manufacturer must prove that (1) a défexproduct caused the plaintiff's injury;
(2) the defect existed inéhproduct at the time it lethe manufacturer’s control,
and (3) the defect made theoduct unreasonably dangeroHslt v. Deere & Co.,

24 F.3d 1289, 1292 (10th Cir. 1994) (citikgrkland v. General Motors Corp.,
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521 P.2d 1353, 1363 (Okld.974)). Injury alone is not proof of a defective
product, and proof of an d@mdent and injury do not shift the burden to the
defendantGreen v. Safeway Sores, Inc., 541 P.2d 200, 202 (Okla. 1975).

The Court denies Saint Gobain’s M for Summary Judgment because,
simply put, factual disputes abound. &splained above, Mr. Loos has presented
evidence that the wheel contained a devwaoen it left the manufacturer and that
defect caused the wheel to fail. Furthedigpute exists as to whether the defect
made the cut-off wheel unreasonably danogis, or dangerodbeyond that which
would be contemplated bthe ordinary consumer who purchases it, with the
ordinary knowledge common to thensmunity as to its characteristicsShith v.
Cent. Mine Equip. Co., 559 Fed. Appx. 679, 8(10th Cir. 2014) (quotingvoods
v. Fruehauf Trailer Corp., 765 P.2d 770, 774 (Okla988)). Mr. Munsell testified
that the defect would have been hiddiemm Mr. Loos, and a question remains as
to the adequacy of ¢hwarnings that were on a pied label on the side of the
wheel. Plaintiff offers evidnce that the warnings were inadequate because they
were illegible and worn away as a resulttlidé wheel's repeated use. Construing
the evidence in the “light mo&vorable to the non-moving party&ott, 550 U.S.
at 378, the Court determines that genussies of material fact remain as to Mr.
Loos’s strict products liability claim.

The Court likewise denieSaint-Gobain’s Motiorfor Summary Judgment

as to Mr. Loos’s negligence claim.
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Under a negligence claim for a detige product, the question is whether
the defendant exercised reasonaialee in producing the produ@tuce v. Martin-
Marietta Corp., 544 F.2d 442, 445 (10Cir. 1976). Here, botparties’ experts are
in disagreement as to whettgaint-Gobain was negligem allowing any foreign
material to enter the manufacturing pregeMr. Munsell testied that a foreign
material must have entered the manufantuprocess in orddo become lodged
in the abrasive mix composing the cut-atieel. Saint-Gobain, on the other hand,
has presented evidence thia¢ foreign material does not indicate a defect at all.
Rather, it argues, the material adhetedthe fractured wheel only after it
shattered. Summary judgment as to Moos’s claim for negligence is thus
inappropriaté.

C. The Court grants Carl Loos Rentals’s Motion for Summary
Judgment.

Saint-Gobain seeks cortittion or indemnity irthe event they are found
liable to Mr. Loos under a theory ahanufacturers’ products liability or
negligence. According to 8a-Gobain, Carl Loos Rentals was the sole cause of
Mr. Loos’s injuries and shodlthus be held liable faregligently configuring the
cut-off wheel to the air-powered tool and failing to properly instruct Mr. Loos on

how to use the wheel.

2 While Mr. Loos’s Complaint also includes aich for punitive damages, he now concedes that
there is no evidence of conduct that wowktrant punitive damages under Oklahoma law and
has withdrawn that claim. Summary judgmentthat issue is thereby denied as moot.
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For the reasons set forth below, Clanlos Rentals’s Motion for Summary
Judgment is granted as to both claims.
1. Saint-Gobain’s claim for contribution is not legally viable.
Though Saint-Gobain asserts aiohs for both contribution and
indemnification, understanding the difface between the two claims is necessary
to dispose of each in this case.
Contribution allocates loss amojant tortfeasors, W. Prosser, The Law of
Torts 8 50 (4th ed. 1971), aitd application is governeith Oklahoma by statute.
Okla. Stat. Ann. tit. 12 § &A) creates a right ofantribution among “two or
more persons who become jointly or sevgraible in tort forthe same injury to
person or property.” But a8 832(B) explains, contsution is only appropriate
where a defendant haschen pay for more thaits share of liability:
The right of contribution exis solely in favor of a
tort-feasor who hagpaid more than their pro rata
share of the common liability, ad the total recovery is
limited to the amount paildy the tort-feasor in excess
of their pro rata share. Nwrt-feasor is compelled to
make contribution beyond their pro rata share of the
entire liability.
(emphasis added). When the statute speflks“pro rata sha;” it simply means
“proportionate, as based ome’s degree of faultNational Union Fire Ins. Co. v.
AAR. Western Skyways, Inc.,, 784 P.2d 52, 57 (Okla. 1989). In other words,

contribution is appropriate only whenant tortfeasor is forced to pay for more

than his proportional share of liability. As a threshold matter, then, Saint-
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Gobain’s claims for contribution shouldilf®ecause it alleges that the acts and
omissions of Carl Loos Rentals were #Hoke cause of Mr. Loos’s injuries. If Carl
Loos Rentals was indeed the sole caafdhe accident, then contribution is
inappropriate, as it applies onlygases involving joint tortfeasors.

Yet even if Saint-Gobain could proveathCarl Loos Rentals was at fault,
its contribution claim would fail for ber reasons. For starters, a defendant
manufacturer sued under strict produlcbility cannot thenescape liability by
arguing that a third party defendant weegligent. The Oklahoma Supreme Court
has been explicit: “[tjraditional negligence concepts shouldamot,do not, apply”
in manufacturers’ products liability caséSrkland, 521 P.2d at 1365. Put simply,
with regard to the manufacturers’ pradsi liability claim, ay negligence by Carl
Loos Rentals will neither absolve Sa{obain of liability nor entitle it to
contribution from CarLoos Rentals.

In fact, Stokes v. Lake Raider, Inc. involved claims nearly identical to the
ones before the Court today. 2014 W875634, *3 (E.D. Ola. Dec. 29, 2014).
There, a manufacturer, defending on a strict products liability claim, contended
that the dealer of its allegedly defeetiproduct was liable for indemnification or
contribution because it had failed to advithe plaintiff on ways to make the
product safeld. The court, relying oiirkland, dismissed that argument because
“the Oklahoma Supreme Court made it atbamtly clear” that in strict products

liability cases “[tlhe fact another pgg may have been negligent in the
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performance of its obligations, whether @do@ time to the accident or not, does
not affect” a manufacturer’s liabilityd.

Nor would Saint-Gobain be entitled tmntribution if it was found liable
under a theory of negligence rather than strict products liability. While Saint-
Gobain claims it could be foed to pay for more thaits proportionate share of
liability if it is found nedigent, any possibility of tis lapsed upon Oklahoma’s
2011 amendment to its jdidiability statute. With tis amendment, the state
legislature abolished joirdnd several liability in favor of several liability only.
Now, under Oklahoma law,

In any civil action based diault and not arising out of

contract, the liability fordamages caused by two or

more persons shall be several only and a joint

tortfeasor shall be liabl only for the amount of

damages allocated tbat tortfeasor.
Okla. Stat. Ann. tit. 23, 85. Because the right to contribution requires that a
tortfeasor has had to pay for more tharsktare of liability contribution cannot be
appropriate for SataGobain: Oklahoma’s severkbility statute now apportions
liability by degree of fault rathéhan imposing joint liability.

And at any rate, Saint Gobain’s clatimat the jury cou not attribute any
responsibility to Carl Loos Rentals if wtas dismissed from the case is without
merit. The Oklahoma Supreme Court haade clear that “the negligence of
tortfeasors not parties to thewvsuit should be considerdéy the trial jury in order

to properly apportion #hnegligence of those téeasors who are partiesviyersv.

Missouri Pacific R. Co.,, 52 P. 3d 1014, 1030 (Okla. 2002) (internal quotes
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omitted). This rule exists “to reduce efendant’s] potential liability where the
negligence of one or more ‘ghost toa$ers’ contributed to the plaintiff's
damages.ld.; see also Thomasv. E-Z Mart Sores, Inc., 102 P.3d 133, 138 (Okla.
2004) (acknowledging the “general propasitihat a tort defendant may predicate
its defense on a non-party’s negligend@smissal of Carl Loos Rentals will not
increase Saint-Gobain’s liability.

2. Saint-Gobain’s claim for indemnification fails as a matter of
law.

Finally, Saint-Gobain’s indemnifit@n claim falters as well. While
contribution apportions pro rata shammong joint tortfeasors, indemnification
shifts the entire loss. W. &ser, The Law of Torts § §4th ed. 197 In short,
there is no piecemeal indemnification. Instedtjhe general rule of indemnity is
that one without fault, who is forced fmy on behalf ofnother, is entitled to
indemnification.” National Union Fire, 784 P.2d at 54. This right to
indemnification may arise itwo ways: “out of an express (contractual) or implied
(vicarious) liability.” Id. That said, “Oklahoma casenahas always premised this
right of indemnity on the understanding thalegal relationship exists between
the parties.ld. (emphasis added3ee also Snclair Oil Corp. v. Texaco, Inc., 94
Fed. App’'x 760, 768 (10th Cir. 2004)ng@hasis added) (rejecting the contention
that Oklahoma indemnification law doeset require a legalelationship between

the parties).
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Here, the parties agree that no eg¥ agreement exists between Saint-
Gobain and Carl Loos Rentals to inga&fy. Saint-Gobain’s indemnification
claim, then, is only valid if it arises f@ common law. In effect, there must be
some legal relationship bed@n Carl Loos Rentals arg@hint-Gobain. Here, that
relationship is lacking. A manufacturerdilSaint-Gobain is of course required by
law to indemnify a dealer for losseteemming from a defective product. Okla.
Stat. Ann. tit. 12, § 832.1. But th€ourt is unaware of any case where a
manufacturer of an allegedly defectipeoduct successfully asserted a common
law indemnification claim against aowner, consumer, or purchaser of the
product. The reason for this is simplg¢a] products liability theory does not
supply the required relationship” for indemnificati®hite Elec. Services, Inc. v.
Franke Food Service Systems, Inc., 2010 WL 1542575, *2 (N.D. Okla. Apr. 15,
2010). To hold otherwise would be circuléa claim for indemnification cannot
form the legal relationshippon which a claim for indemnification must be based.
The legal relationship muktaive existed before the potial indemnification claim
arose.”ld. at n.3.

Further, indemnification would still benappropriate if Saint-Gobain is
found to be negligent. The Oklahoma Sampe Court has clariftethat in the case
of concurrent or joint tortfeasorsa@&h of which has no legal relation to one
another and which owes the same duty ®ithured party, “no right of indemnity

exists on behalf of either against the othslational Union Fire, 784 P.2d at 55.
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At bottom, Plaintiff's claims for bd&t manufacturers’ products liability and
negligence are groundedlsly upon the direct actionsf Saint-Gobain regarding
the manufacturing of the wheel. They are certainhot asserted against Saint-
Gobain based on any legal madaship, constructive or berwise, it has with Carl
Loos Rentals. If Saint-Gobaia found liable, it will nobe based upon the tortious
conduct of Carl Loos Reails or any other party.

IVV.  Conclusion

For the foregoing reasons, Carlods Rentals Motion for Summary
Judgment (Doc. No. 85) IGRANTED. Saint-Gobain’sMotions to Exclude the
Testimony of Plaintiff's Expert WillianMunsell (Doc. No. 88) and Motion for
Summary Judgment (Doblo. 89) are DENIED.

IT IS SO ORDERED this 19day of September, 2016.

D.A\'mfssril.l. '
UNITED STATES DISTRICT JUDGE
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