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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, )
)
Plaintiff, )
)
V. ) Case No. CR-1@5-D
) (No. CIV-15-470-D)
JOHNNIE RAY BRAGG, JR., )
)
Defendant. )
ORDER

Before the Court is Defendant Johnnie Ray Bragg, Jr.’s Motion Under 28 U.S.C.
§ 2255 to Vacate, Set Aside or Correct Sentence [Doc. No. 511]. The Motion is supported
by a memorandum of law and exhibits [Doc. Bd2], including copies aforrespondence
and affidavits of Defendant and his wife, codefendant Lakisha Rékig LakishaBragg
(hereafter “Lakisha”). The government has filed a response, accompanied by an affidavit
of Defendant’s originaattorney Billy Coyle [Doc. No. 527], and Defendant has filed a
reply [Doc. No.533]. For reasons that follow, the Court finds that no hearing is needed
and the Motion should be denied on the existing retord.

In his Motion, Defendant asserts twtaimsfor relief.: Ground OneMr. Coyle
providedineffective asistancen connection with Defendant’s plea of guilty to two counts

of the Indictment; anGround Two, the Coudbu®d ts discretionn denying Defendant’s

' No evidentiary hearimn is needed where the existing record conclusively shows the

defendant is not entitled to reliefSee United Statesv. Lopez, 100 F.3d 113, 121 (10th Cir. 1996);
28 U.S.C. § 2255(b).
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motionto withdraw his guilty plea before sentencingsee Motion at5, 6. In support of
Ground One Defendant sserts that his attornegrred in the following particulars:
1) failing to discuss with Defendant certain discovery materials produced by the
government; 2) faihg to investigate and advise Defendant about available defenses;
3) coercingDefendant to plead guilty bining with Assistant United States Attorney
Leslie Mayein making false promises to dragl pending charges agairtgs wife Lakisha
and have hereleasd from detention, to obtain Defendant’s release framestricted
housing unt of thejail, and to ceasany federalnvestigation of charges related to a “cell
phone incident;” 4)misrepresentinghe amount of prison timgéhat Defendant would
receive; 5)ailing to file a motion to suppress evidence obtained fomurt-authorized
wiretaps; and 6failing to explain the Sentencing Guidelinasd their likely dfect on
Defendant’s sentence.See Def.’s Mem. Supp. Mot. [Doc. N&12] (hereafter, “Def.’s
Br.”) at5, 9, 12, 19, 24, 29.
Factual and Procedural Background

Defendant Bragg péked guilty on August8, 2012, to Counts 1 and 2 of the

Indictment. The grand jury charged Defendant andatziendants on Mardh 2012

with 47 offensesDefendant wasamedin 33 counts Countl, conspiracy to distribute

*  Defendant makes seventhssertiorin support of Groun®ne thata two-point firearm

enhancemenivas erroneously used to determine his advisory guideline range of imprisonment
under the Sentencing GuidelinesSee Def.’s Br. at 30. However,Defendantchallenges only

the sufficiency of the evidence to support the enhancement, not the performarsemfrisel.

Also, Mr. Coyle did not represent Defendant sentencing. Therefore, the Court finds ith
assertion does not support timeffective assistance claiasserted in the Motion. If it was
intended as a separate claim, it is barred by Defendant’s waiver, dismissed
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multiple Shedule | and Schedulkcontrolled substances, in violation of 21 U.S.C. § 846;
Count2, conspiracy to commit money laundering, in violation of 18 U.S.005%(h);
Counts 6, 7, 10, 14, 16, 24, 25, 27, 28, 35, 37 and 47, money laundering in violation of 18
U.S.C. 81956(a)(1); Count8, 15, 26, 30 and 31, interstate travel in furtherance of the drug
conspiracy, in violation of 18 U.S.C.1®52(a)(3); and Coustl2, 13, 17, 18, 19, 20, 32,
34, 36, 38, 41, 42, 43 and 44, using a telephone in furtherance of the drug conspiracy, in
violation of 21 U.S.C. 843(b). The alleged conspiracies spanned a time period from
September 2010tApril 2011, andinvolved drug trafficking and financial transactions
between California and Oklahoma. The government’'s evidence was obtained through
physical surveillance, investigative activities, ceauthorized wiretaps,nal cooperating
witnesses.

Defendant’s presentence report was initially disclosed on Novemmb2012.
Within the time period for written objections, the Court received a handwritten letter from
Defendant stating he wanted to withdraw his guilty plea and wanted a new attorhey.
reason for withcawing theplea waghathe “did not know what [he] was doingihen he
entered it. Seeletter filed11/15A2 [Doc. No. 285]. Specifically, Defendant statieait
the prosecutors and his appointed counsel, Mr. Cpytenisedhim thatLakishawould
be released frorail if he signed the plea papetbathe did not understand the charges
until Mr. Coyle later provided him with copies of written discovery, #rathe was not
guilty of the charges. Defendant also accudedCoyle ofnot communicatingvith him,

working with the prosecutotindue him to plead guilty, and failing to prepare a defense.



On DecembeB, 2012, the Court ordered the appointment of new counsel to replace
Mr. Coyle, and denied Defendanpiso serequest to withdraw his plea. Defendant’'s new
attorney, Bill Zuhdi,obtaired aplea hearing transcript and subsequetiltygl a motion to
withdraw Defendant’s guilty plea This motion was again based on allegati@upported
by Defendant’s affidavithat the plea was “not knowingly and voluntarily entered but was
coerced, and that MCoyle failed to disclose to him certain documents produced in
discovery that revealed possible defense$8e 3/19/13 Order [Doc. NdB25] at 2. The
Court denied the motion on March 19, 2013, without a hearifge id. at 1.

In the meantime, Defendant was indictedrebruary 2018n a new charge that he
hadattempted to intimidate a cooperating witness in this lsaseeen November 2012 and
January 2013 See United Sates v. Bragg, Case NoCR-13-32-D, Indictment (W.D.
Okla. Feb19, 2013). Shortly before trialas set to begin, Defendant reaches#eond
plea agreement with the government (through the same prosecutors) and entered a plea of
guilty on April 8, 2013, admitting that he sent a threatening letter to a witness in late 2012
in an attempt to prevent the witness’s cooperatidfinal presentence repongere then
completedn both cases,rl a combined sentencing hearing was helth July 2013, the
Court inposed concurrent 480-month prison sentemce€ounts 1 and 2 in this case, to
be followed by a consecutive 46-month term of imprisonment in the second case.

Defendant appeat, but the Tenth Circuit dismissed thppealsuponmotions of
the government to enforce appeal waivers contained in both plea agreenseatdnited
Satesv. Bragg, 554 F. App’x 781 (10th Cir. 2014).In an effort to avoid dismissal of the

appeal Defendant made allegations of ineffective assistance again§tayle affecting
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the validity of the waiver in this case, but the court of appeals ruled that the claim must be
brought in a collateral proceeding unde2Z55. 1d. at783 Defendant timely filed the
instant § 2255 Motion.

Collateral-Attack Waiver

Defendant signed plea agreemerity which he “voluntarily waive[d] his right to
... “[a]ppeal or collaterally challenge his guilty plea, sentence restitution imposed, and any
other aspect of his conviction . . .” and “[a]ppeal, collaterally challenge, or move to modify
under 18U.S.C. 83582(c)(2) or some other ground, his sentence as imposed by the Court
and the manner in which the sentence is determined, provided the sentence is within or
below the advisory guideline range determined by the Court to apply to this c&se.”

Plea Agreement [Doc. No.8b] at 9, 8(a){b). The government asserts that all claims
except Defendant’allegations against MCoyle that draw into question the validity of
Defendant’s guilty pleaarebarred byhis waiver of the right to collaterally challenge his
conviction and sentence.

The Tenth Circuit has already determined that the waiver is enforceatiieut
prejudice to [Defendant’s] ability to bring a § 2255 motion claiming ineffective assistance
of counsel to the extent permitted by badlateralattack waiver and applicable precedent,
including [United Sates v.] Cockerham,” 237 F.3d 1179 (10th Cir. 2001).See Bragg,

554 F. App’x at 783. UndeCockerham, 237 F.3d at 1187, a defendant cannot waive

“ineffective assistance claims challenging the validity of the plea or the waiviglost o

3 Ground Two of Defendant’s Motion plainly falls within the scope of the waiver; this
claim challenges only the Court’s ruling on Defendant’s motion to withdraw hiy giela.
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Defendant’s allegations in support of the ineffective assistance cl&mimd Onedf his
Motion are not barred by the waiver of collateasilack rightsbecause they draw into
guestionthe validity of his plea agreement or his guilty pteaThus,the Courtproceeds
to consider only Defendant’s ineffective assistance claim t@xtent
Standard of Decision

“A successful claim of ineffective assistance of counsel must meet thgronged
test set forth irgtrickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).” United Satesv. Harms, 371 F.3d 1208, 1211 (10th Cir. 2004)nder thistest
Defendantmust showthat his ‘tounsel committed serious errors in light of ‘prevailing
professional norms’ and that there is a ‘reasonable probability’ that the outcome would
have been different had those errors not occurrddriited States v. Haddock, 12 F.3d
950, 955 (10th Cir1993) uotingSrickland, 466 U.S. at 688, 694accord United States
v. Mora, 293 F.3d 1213, 1217 (10th Cir. 2002 ourtsapply“a strong presumption that
counsel's conduct falls within the wide range of reasonable professional assistance.”
Srickland, 466 U.S. at 66%ee United States v. Barrett, 797 F.3d 1207, 1214 (10th Cir.
2015) (counsel’'s performance must ‘feempletely unreasonable, not merely wropg”

Byrdv. Workman, 645 F.3d 1159, 1167 (t0Cir. 2011)(same). “An insufficient showing

4 Defendant does mahallenge the validity of the waiver itseifhich was specifically
addressedvhen he entered his guilty pledt the pleahearing, the Court reminded Defendant
that he was waiving the right to appeal or collaterally challenge the sentgrmsethexcepin
limited circumstancesand Defendanstatedthat he understood.See 8/8/12 Hr'g Tr. [Doc.
No. 314], 6:17-21 Defendanimade the sameesponsdo a summary bythe Assistant United
States Attorneyid. at 1019-21, 118-11, and affirmed under oath that msiversof rightswere
made voluntarily and completely of his own free choidd. at 914-17.
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on either element is fatal to an ineffective-assistance claim, rendering consideration of the
other element unnecessary.3mith v. Duckworth, 824 F.3d 1233, 1249 (10th Cir. 2016)
see Byrd, 645 F.3cht 1168.

In the context of a guilty plea, the prejudice pron@oiickland requires Defendant
to “show thathere is a reasonable probability that, but for counsel’s errors, he would not
have pleaded guilty and would have insisted on going to tribdill v. Lockhart, 474 U.S.
52, 59 (1985)see Premo v. Moore, 562 U.S.115, 13132 (2011);United Sates v. Slva,
430 F.3d 1096, 1099 (10th Cir. 2005). This showing involves an objective component;
“proof of prejudice requires a petitioner to show thatecision to reject the plea bargain
would have been rational under the circumstafice§ee Heard v. Addison, 728 F.3d
1170, 1184 (10th Cir. 2013puoting Padilla v. Kentucky, 559 U.S. 356, 372 (2010))
(emphasis omitted). The assessment includes “objective factors such as whether an
unmade evidentiary or legal discovery ‘likely would have changed the outcome of a trial,’
or whether a defense about which the defendant was not adlikedg would have
succeeded at trigl. 1d. at 1183 (quotingHill, 474 U.S. at 59 A showing of prejudice
also involves a subjective component, which “take[s] into account a particular defendant’s
own statements and actions in determining whether he would have insisted on going to
trial.” 1d. Wherea defendant claims a guilty plea was involuntary duedansel’s
errors,the “defendant’s statements on the record, ‘as well as any findinigeeudge
acceptinghe plea, constitute a formidable barrier.Romerov. Tansy, 46 F.3d 1024, 1033

(10th Cir. 1995) (quotin@lackledge v. Allison, 431 U.S. 63, 74 (1977)).



Discussion
Defendant claims he received ineffective assistance of counsel becaayhr.

1) “fail[ed] to reveal, review odisauss the government’s releasdidcovery
materials prior to coercing [him] into pleading guilty” (Def.’s Br. at 5);

2) “fail[ed to advise him that he had ‘viable defenses’ to the conspiracy and
related offenses” (Def.’s Br. at 9);

3) “coercedDefendant]to plead guilty in conjunction with the UnitedaBs’
Attorney’s representativg(Def.’s Br. at 12);

4) failed to provide competerddvice “during the plea negotiation stages”
(Def.’s Br. at 19);

5) “failled] to file for suppression hearing to challenge the Title Il wire
interception affidavits” (Def.’s Br. at 24);and

6) “fail[ ed to explain the Sentencing Guidelines and the effect the guilty plea
would have in the formulation of applicable sentence the Court would later
impose” (Def.’s Br. at 29).
Liberally construing thesallegations they amount to claims of ineffective assistance of
counsel affecting the validity of the plea agreement or Defendant’s guilty plea.
1. FailuretoProvide Discovery Materialsto Defendant
Defendant does notontend Mr. Coyle failed to review the discoyematerials

provided by the government; nestead complainthat Mr.Coyle did not provide copies

of the materials to Defendant before he pled gdiltypefendant submits correspondence

5 “Title II” refers to the federal wiretap statutditle 11l of the Omnibus Crime Control
and Safe Streets Act of 1968, 18 U.S.C. 88§ 2510-20.

6 In the affidavit submitted with the government’s response briefQdyle states that
he reviewed written discovery materials with Defendant and used his laptop eongptay
recordings of wiretapped telephone conversations fefeilant at the Grady County jail
Because Defendant denies this review occutteslCourt disregards this dispute of fact.
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from Mr. Coyle or his office dated October 26, 2012, and November 1, 2012, transmitting
copies of discoverynaterials See Def.’s Br., Exs. 2 & 7 [Doc. Nos. 512 and 5128].
Defendant argues that because he was not atdeigwthe discoverynaterials for himself

before pleading guit he was unaware afeaknesses the prosecution’s casagainst

him. Defendant does not explain what the alleged weaknesses were, unless he is referring
to the existence of “viable defenses,” discusséa.

While the Court does not discount the imporde ofdefense counseli®viewing
discovery materials witla defendantthe Court finds no factual basis to conclude that
Mr. Coyle’s conduct fell below an objective standard of reasonableness. There is no
guestion that the written discovery materials in this complex conspiracy case were
voluminous and much of the government’'s evidence was stored and produced
electronically, thus limiting counsel’s ability to shareditectly with Defendant in his
custodial setting. The Court further finds fr@afendant’s allegations no indication that
Mr. Coyle’s failure to provide the discovery materials to Defendant undermined the
validity of his guilty plea. Defendantloes not identify any particuldiscovery material
or any particular issues other than the alleged “viable defedsesissednfra, that might
have affected his decision to plead guilty or altered the factual basis of his plea.

Therefore, the Court finds Defendant’s allegations regarding Mr. Coyle’s failure to
provide discovery materials are insufficient to show ineffective assistance of counsel.

2. Failureto Advise Defendant of Viable Defenses

The defenses that Defendant believes were overlooked b@dyteare notclearly

identified,other tharby reference to possibtdallenges to the credibility of withesses and
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the validity of courtauthorized wiretaps Defendant argues that “numerous witnesses
who gave statements were factually not credible to testify at trial” and factual statements
given by the government’'s witnesses “demonstrate numerous factual inconsistencies.”
See Def.’s Br. at 7, 10. Defendant’s arguments regarding the wiretaps are not entirely
clear, buthe suggesthat further investigation into “the wiretap applications, or where the
cell site locationsvere located during the inceptions [sic]” might have provided a basis to
challenge the admissibility of intercepted communications based onlTstleerritorial
jurisdiction requirement Id. at 10. These speculative arguments provide no hasis t
detemine that Mr.Coyle overlooked any meritorious defense that Defendant was
prejudiced byanyomission’! Therefore, the Court findbat Defendant’s allegatiothat
Mr. Coyle failked to advisehim regarding possible defensés insufficient to show
ineffective assistance of counsel.
3. Coercion Through False Promises of Non-Prosecution and Release
Defendantccused/r. Coyleof serious misconduct Defendantlaims Mr.Coyle
acted in concert with one of the prosecutors, Miaye, tocoerceDefendant to plead guilty

with false promises regarding the prosecutiornisfwife Lakisha andher release from

’ Other defendants moved to suppress evidence obtained througiretapsbut raised
no issueof territorial jurisdiction See, e.g., Def. Bailey’'s Mot. Suppress Title Il Wiretap [Doc.
No.79]. The government’s response to the motisumsstantiate the validity of the wiretaps
See Govt’s Consol. Resp. Br. [Doc. No. 150] aR0. Further,Title llI's territorial jurisdiction
requirement is satisfied if either the wiretapped telephone or the governiisatigng post is
located within the authorizing court’s jurisdictioree Dahda v. United Sates, 138 S. Ct. 1491,
1495 (2018). Thus, Defendant’s speculation sbhate celphones may have been located outside
the Court’s jurisdiction whenoenmunicationswere intercepted would not provide a basis to
suppress the evidence obtained.
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detention,his release from a segregated housing (I8HU") of the Grady Countyail
where he was being held, atieé pursuibf federal charges based on an incidemnwhich
Lakishaallegedly attempted to smuggle a cell phone th&ojail for him.  Although he

last allegation is new (andurious, because @ chargeresulted fromthe cell phone
incident), Defendantaised similar allegations the motion to withdraw his guilty plea
before sentencing. For similar reasons, the Court finds that Defendant has failed to allege
a sufficient factual basis to establish ineffective assistance of counsel.

Defendant statkin his Petition to Enter Plea of Guilty, under penalty of perjury,
that his guilty plea wsmade voluntarily and “completely of [his] own free choice, free of
any force threats or pressures from anyone” and, specifically, that no promise aside from
the Plea Agreemeiiad been made gnyone that caused him to plead guiltyee Pet.

Enter Plea Guilty [Doc. NdL87] (hereafter “Plea Pet.8t9-10, 1139, 418 Defendant’s

sworn testimony during thehange-ofplea hearinglsoundermines daterclaim that his

guilty pleawascoered Defendant and MiCoyle appeared before the Coarid were
guestioned about the Plea Agreement and Defendant’s understanding of its terms, the
charges in Counts 1 ai2d possible punishments, and the rights waived by a guilty plea.
Defendant was examined under oath by Ms. Maye and the Court. The undersigned

specifically questioned Defendant about the Plea Petition and his understanding of the plea

8 The Plea Agreemeiisoexpressly states Defendantisderstanding that it “contain[ed)]
the orly terms of the agreement concerning his guilty plea in this case, anddteate no other
deals, bargains, agreements, or understandings which modify or alter these t¢bons.”
No.186] at 15,1 18. However, Defendant signed the agreement on 24)2012, before his
conversation with Ms. Maye and Mr. Coyle allegedly occurred on August 8, 2@il2t 15.
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proceeding. Defendant testified unequivocally that the Plea Agreement, as summarized
by Ms. Maye, contained the complete understanding and agreement of the, jzaud ¢isat

no other promises causdim to plead guilty. See 8/8/12 Hr'g Tr. [Doc. No314]
(hereafter, “Pledr.”), 11:8-21. After carefullyonsidering Defendant’s testimony and
demeanor and his answers to the questions posed, the Court found that Defendant’s guilty
plea was “entered voluntarily and with full understanding of the rights being given up, and
that there is a factual basis for [his] pleald. 16:9-14.

Apart fromthese contemporaneous findinggefendant’s allegations are facially
unbelievable particularlyin context of the case recordDefendant contendee was
promised tht Lakisha would besleasd — ineffect, thathe Indictmentgainst her would
be dsmissed This is a fantasticlaim; noprosecutor wouldhavemade such a promise
under the circumstancesA district court must authorize the dismissal of a grand jury
indictment,see Fed. R. Crim. P. 48(a), and to obtain authorizateopyosecutor must
inform the court of the “reasons for dismissing the indictment and the factual basis for the
prosecutors decisiori’ United States v. Srayer, 846 F.2d 1262, 1265 (10th Cir. 1988)

Ms. Maye had no reason to dismibe Indictment againdtakishabecause Lakishhad
already reached a plea agreement with the government [Do@9RJand signed a plea
petition [Doc. No.199] admitting her guilof the offenses in Countsl and 39 of the

Indictment and stating a factual basis for her guilty Blea.

9 Although these documents were not filed of record until Lakisha’s plea hearing on
August 13, 2012, they were both already signed on July 16, 2012.
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The only plausible view of Defendant’s claim — which is supported by Mr. Coyle’s
descriptionof events and correspondenagd consisterwith Lakisha'sunsworn affidavit
[Doc. No.512-7] —is that Defendandought Lakisha’'s reese frompretrial detention and
assurancehat she would not be prosecuted for helgimgmuggle aell phone into the
Grady @unty jailonJuly 27, 2012. Based on this contraband accusdtaisha’s bod
had been revoked and an ordetaining her had been issued a week belxeéendant’s
meeting with Ms. Maye and M€Coyle See Pet. Action Conditions of Pretrial Release
[Doc. No.154];Min. Entry [Doc. N0.155];7/31/12 Order [Doc. Nal56] Like dismissal
of the Indictment, no rational prosecutor would promise release of a pretrial detainee
where as here, a detention order redckadybeen issued. At that point, only tB®urt
could orderLakisha’s release from pretrial custody. The prosecutor woldée
discretion however not to pursue ormalcharge. This is in fact what happened.

Equally fantastic is Defendant’s allegation that he was promised releas@ifrom
placement inhe SHUatthe Grady County jail Although this placement might also have
been related to the contraband accusation, neither a prosecutor nor a defensecattorney
control matters of jail administrationNeither Ms. Maye na Mr. Coyle couldknow, or
even predict, what action jail admitrestors would take upon being informed (as they were)
that no formal charges would be brought against Defendant basedcontraband
violation. Defendant cannot expect the Court to disregard his numerous written
statements and oral representatitegardng the voluntariness of his guilty plea, in favor

of a selfserving allegation that he wasomised release from the SHWhich allegation
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wasfirst raisedmonths lateonly after his initial presentence investigation report had been
disclosed.

Further, Defendant fails to allege sufficient facts to support a finding that he was
prejudiced by MrCoyle’'s allegedmisconductthat is, anyfalse promisehat was made
causedhim to plead guilty when he otherwise would have proceeded with a jaty tri
Defendantmakes only a conclusory assertion in each of two affidavits [Dos. N@ 2
and 5124] that,but for Mr. Coyl€s allegederrors,he would not have pleaded guilty but
would have insisted on going to trialThis statement does not meet Defendant’s burden
of showing prejudicainder the objectiveomponentiscussed iHeard, whichrequires
proof “that a decision to reject the plea bargain would have batemnal under the
circumstances.” See Heard, 728F.3dat 1184 (emphasis is originalpiernal quotation
omitted). Where a defendant presents only “bald, post hoc and unsupported statements
that [he]Jwould have changed his plea absent coussetors, . .the inquiry will focus on
the objective evidenck Id.; accord United Sates v. Oviedo-Tagle, 657 F.App’x 803,

806 (10th Cir. 2016) (unpublishedke also United Satesv. Gilchrist, 685 F. App’x 638,
642 (10th Cir. 2017Y°

As discussedsupra, Defendant articulates no viable defense to the 33 charges
against him. Whout thePlea Agreementjn which the parties stipulatezh an amount
of ecstacy attributable to Defendant, he could have been held accountable for other

controlled substancésrack cocaine and methamphetamad&gedly involved in the drug

10 Unpublished opiniosicited pursuant to Fed. R. App. P. 32.1(a) and 10th CB2RL(A).
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conspiracy charged in Couiitand exposed toraaximum punishmerdf a lifetime prison
sentencé! Had Defendant weighed the plea dsdlenefits against the negligible chance
of an acquittaby a jury, he could not rationally have insisted upon going to tiialshort,
Defendantails to allegefacts to $1ow he would haveejectedthe Plea Agreement he had
previously signedbut for Mr. Coyle’s alleged misconduct wits. Mayein promising
Lakisha’s release and his removal from 8i¢U.*2

For these reasons, the Court finds that Defendant has failgubto ineffective
assistance of MiICoyle based on his alleged coercion of Defendant to plead duyity
supporting Ms. Maye'’s false promises of non-prosecution and release.

4, Incorrect Advice Regarding a Possible Prison Sentence

Mr. Coyle allegedly failed to provide competent advime“misrepresenting the
amount ofimprisormenttime [Defendantjwould receive if he accepted thevernment’s
plea offer.” See Def.’s Br. at 19. Defendantclaims, inconsistentlythat Mr. Coyle
“advised him that he would never receive more tharyebfs minimum to 3Qyears]
maximum, and that he would never receive a sentence abeX4 YRarsif he were to

accept the prosecution[’]s plea offer Id. (emphasis omitted) Defendant goes further

11 Theimpactof the Plea Agreemeis described in th&inal Presentence Report [Doc.
No. 351], which explains that convictions on all charges of the Indictment would havedasul
a sentence of life imprisonment but the statutory maxirpemaltes on Counts 1 arllimited
the advisory guideline range to 60 years (720 montiAdjer the Plea AgreemenDefendant’s
witness tarperingcaused an enhancement for obstruction of justice to be addethe agreed
downward adjustments for acceptance of responsibility to be lost.

12 pefendant signed the Plea Agreement on 2dly20P; the paperwork to which
Defendant refers can onigean the Petition to Enter Plea of Guilty signed August 7 or 8, 2012.
See 3/9/13 Order [Doc. No. 325] at 9-10.
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stating that during a meeting at the courthouse shortly before the plea hearing, “Mr. Coyle
guaranteedHim] that agreement would be honored by.WMkye and the court during
sentencing.” Id. (emphasis omitted}.

Defendant’s assertion that he pleaded guilty basezbonsel’s advie or promise
that he would receive no greater tteP4-year sentence is belied hys Petition to Enter
Guilty Plea, the Plea Agreement, and the plea colloquy. The Plea Agreement itself
advised Defendandf the maximum penaés that could resultrbm a guilty plea to
Countsl and 2(see Plea Agreement [Doc. NA8q at 3-4, 1 3) and further informed
Defendant thahis sentence wawithin the sole discretion of the Courtld. at6, 16-7.
Likewise, the Petitiorplainly stated the maximurprison sentences Defendant could
receiveand thahis sentence was solely a matter for the judge to decteee PleaPet at
4-5& 8, 1118-19 32. During the Rule 11 colloquy, Defendant was again informed of
the maximum sentences to which he was subject and that the sentence was within the
Court’s sole discretion. See PleaTr. 3:22-4:7, 8:14-17.

In any event, the Tenth Circuit has held tHhe] miscalculation or erroneous
sentence estimation by defense counsel is not a constitutionally deficient performance
arising to the level of ineffective assistance of counsétited States v. Gordon, 4 F.3d
1567, 1570 (1t Cir. 1993) see also United Sates v. Slva, 430 F.3d 1096, 1099 (it0

Cir. 2005) (“erroneous sentence estimate by defense counsel does not render a plea

13 Although Mr.Coyle denies making any such guarantee, he admits estimating a likely
sentence of 2@5 yearsbefore Defendant engaged in dalitional offense of withess tampering
and attempted tcavoid hisguilty plea, whichincreasedhis sentence. See Coyle Aff. [Doc.
No.527- 1.
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involuntary) (internal quotation omitted) Further, where a district judgrufficiently
informsa defendant of thpossible sentence before accepting his guilty pigshis Court
did herethe defendanhas suffeed no prejudice from amisdatementby counsel. See
United States v. Parker, 720 F.3d 781, 788 (10th Cir. 201%prdon, 4 F.3d at 15%.
Thereforethe Court finds that Defendant’s allegation that Moyle erroneously advised
him regardinga possibleprison sentence is insufficient sllow ineffective assistance of
counsel.

5. Failureto Challenge Wiretaps

Liberally construing Defendant’s allegations and arguments, he arguably claims that
a successful challenge to the wiretaps used in the investigation against him might have
resulted in the exclusion of evidence gathered through the wiretapsufiroiestly
weakerd the strength of the prosecution’s case that it might have altered his decision to
plead guilty. In addition to the speculative nature of this argument, Defendant provides
no facts to support it. He argues general legal requirements regardlitig 1l wiretaps
and further expands the argument regarding territpreddiction discussedupra, that
Mr. Coyle did not review “GPS data” for the target cell phones before the guilty plea
hearing. See Def.’s Br. at 27. For thereasonspreviously statedthe Court finds
Defendant’s allegation that M€oyle failed to challenge the wiretaps seek to exclude
any incriminating communications intercepted with the wiretapssufficient to show

ineffective assistance of counsel affecting Defendant’s guilty'flea.

14 Defendant alsdails to provide ay factual basis to deerminehe was an “aggrieved
person,” as defined by 18 U.S.C. § 2510(11), with standing to challeggegicular wiretap.
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6. Failureto Explain the Sentencing Guidelines

Defendant argues generally that Mr. Coyle failed to explain the “basis mechanics”
of the Sentencing Guidelingbe provision regarding relevant conduct, and the possibility
of an enhancement.See Def.’s Br. at 29. Defendant complains specifically of receiving

a twopoint enhancement for possession of a fireartd. at30. Without citing legal
authaity, Defendant presumably emphasizes “basis mechanitsan attemptto
“distinguish ordinary errors in applying the guidelines from complete unfamiliartty

their bast structure and mechanics."See United Sates v. Washington, 619 F.3d 1252,
1259 (10th Cir. 2010).

Like possible sentencdmweverthe Sentencing Guidelines were discussed in both
Defendant’'sPlea Agreement (af-8, 7) andhis Petition to Enter Guilty Plea (atg]
1925-31), which included an explanation of relevant condu@6)f The Court repeated
this advice for Defendant before accepting his guilty plegee PleaTr. 8:18-9:13. The
Court knows Mr Coyle,an experienced member of the CJA pandn@vledgeable about
how the Sentencing Guidelines work, and he specifically asfiueedourt in writing that
he “advised the defendant about the applicable sentencing procedures, including
procedures under the Sentencing Guidelines” and “explained to the defendant the potential
consequences of a plea of guilty in light of the questions and concerns set forth” in the Plea
Petition regarding sentencing considerationSee PleaPet. at 12 (Certificate of Defense
Counsel, #.) Theimpact of the Sentencing Guidelineasobviously addressed in plea
negotiations because the parties reached stipulattwasding theype and quantity of

drugsfor which Defendaniwould be held accountabdand certairdownward adjustments.
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See Plea Agreement at-8, 7. Therefore, the Court find3efendant’s conclusory
allegationghat Mr. Coylefailed tosufficiently explain the Sentencing Guidelirsesdthat
this failure caused him to plead guilere insufficient to showineffective assistance of
counsel.
Request for an Evidentiary Hearing

Within the 82255 Motion, Defendant requests an evidentiary hearing to prove his
allegations of coercion, misrepresentation, and mistake b¢dide. The Tenth Circuit
has summarized the legal principles governing this issue as follows:

[A] district court is not required to conduct an evidentiary hearing when a

petitioners allegations merely contradict his earlier sworn statements.

Hedman v. United Sates, 527 F.2d 20, 21 (10th Cil.975) (per curiam).

“Solemn declarations in open court carry a strong presumption of verity.

The subsequent presentation of conclusory allegations unsupported by

specifics is subject to summary dismissal, as are contentions that in the face

of the record are wholly incredible.”Blackledge v. Allison, 431 U.S.63,

74, 97 SCt. 1621, 52 LEd. 2d 136 (1977). Accordingly, the “truth and

accuracy” of a defenddststatements during the Rule 11 proceeding “should

be regarded as conclusive in the absence of a believable, valid reason

justifying a departure from thapparent truth of his Rule 11 statements.”

Hedman, 527 F.2d at 22.
United States v. Weeks, 653 F.3d 1188, 1205 (10th Cir. 2011). For the reasons set forth
above, the Court finds that Defendant has failed to present a believable, valid reason
justifying a departure from the apparent truth of his Rule 11 statements. Therefore, no
hearing is necessary to resolve hi22®5 Motion.

Conclusion

For these reasons, construingo@d (he as assertingclaims of ineffective

assistance of counsel in negotiatingeachinga plea agreement aedtering a guilty ple,
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Defendant has failed to show either that his counsel's performance was objectively
unreasonable or that Defendant was prejudiced. He has not alleged or shown a reasonable
probability that, but for cawsel’s allegedinprofessional errors, Defendant would not have
pleaded guilty and would have insisted on going to tridlherefore, Defendant is not
entitled to relief from his conviction and sentence under 8§ 2255.

IT IS THEREFORE ORDERED that Defendant Johnnie Ray Bragg, Jr.’s Motion
Under 28 U.S.C. 8255 to Vacate, Set Aside or Correct Sentence [Doc. No. 511] is
DENIED. A separatgudgment shall be entered

IT IS FURTHER ORDERED that pursuant to Rule 11(a) of the Rules Governing
Section 2255 Proceedings, the Court must issue or deny a certificate of appealability
(“COA") when it enters a final order adverse to a movant. A COA may issue only upon
“a substantial showing of the denial of a constitutional righ82e 28 U.S.C. §2253(c)(2).

“A petitioner satisfies this standard by demonstrating that jurists of reason could disagree
with the district court’s resolution of his constitutional claims or that juci¢éd conclude

the issues presented are adequate to deserve encouragement to proceed further.”
Miller-El v. Cockrell, 537 U.S. 322, 327 (2003ge Sack v. McDaniel, 529 U.S. 473, 484

(2000). Upon consideration, the Court finds this standard is notimmttis case.
Therefore, a COA is denied, and the denial shall be included in the judgment.

IT IS SO ORDERED this 20day ofJune, 2018.

R, 0. Qobik

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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