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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

LARMIE STERLING HINKLE and
JARROD HINKLE,

Plaintiffs,

V. Case No. CIV15-497-M
BECKHAM COUNTY BOARD OF
COUNTY COMMISSIONERS,
SHERIFF SCOTT JAY, in his individual )
Capacity, DEPUTY SHERIFF STRIDER )
ESTEP, in his individual capacity, and )
OTHERS AS- YET UNKNOWN, )

)

)

)
)
)
)
)
)
)
)
)

Defendants.

ORDER

Before the Court is Defendant Beckham County Board of County Commissioners’
(“Beckham County”) Special Appearance and Motion to Dismiss Plainffist Amended
Complaint and Supporting Brief, filed November 9, 2015. On December 14, 2015, plaintiffs
responded, and on December 21, 2015, Beckham County replied. Also before thesCourt
Defendants Jay and Estep’s Motion to Dismiss and Brief in Support, filed November 16, 2015.
On December 14, 28] plaintiffs responded, and a review of the file shows no reply has been
filed. Based on the parties’ submissions, the Court makes its determinations.

l. Introductiort

Plaintiffs allege that this action arises out of years of conflict between, E3ldahoma
leaders and defendant, Beckham County Sheriff Scott Jay (“Jay”), and sjigcifetaveen Jay
and former Erick County Chief of Policeplaintiff Larmie Hinkle (“Hinkle”), for Hinkle’'s

support of candidate Glenn Wilhite (“Wilhite”) for Beckham County Sheddly was reelected

! The facts set forth are alleged in plaintiffs’ Amended Complaint.
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Sheriff of Beckham County in or around November of 20d4rid plaintiffs specifically allege
that, six months lateboth Hinkle and Wilhite suffered overt acts of retaliatioom Jayfor the
exercise of their First Amendment and suffrage rights.

Plaintiffs allege that Jay retaliated against Jacob Needham (“Needham”), eWilhit
employer and campaign donor, by sending text messages to Needham’s wyfagnipht he
would shut down Needham’s trucking company, by conducting daily safety and truck
inspections, unless Wilhite was charged with a crime. Plaintiffs specifadédlye that Jay’s first
attempt atchargingWilhite with a crimecentered on a felony arrest based on an allegation that
Wilhite had stolen company fuel. Plaintiffs alletygs charge failed after the Oklahoma State
Bureau of Investigations found nothing to supiplay’s accusations. Plaintiffs allege that Jay’s
further attempt to arrest Wilhite failed when Jay’'s staff refused to arrédbitaMor theft of
Needham'’s rifle.Plaintiffs further allege that Wilhite lost hisb at Needham Trucking and now
is employel as a deputy sheriff in a county south of Oklahoma City.

Further, plaintiffs allege on May 9, 2013, Jay arranged a retaliatory fialsst, astrip
search, and confinement of Hinkle in violation of his Fourth Amendment rights. ifdaint
specifically allege thatlefendantDeputy Strider Estep (“Estep”) arrestétinkle, without a
warrant,and accusedHinkle of conspiracy, theft, transport, and hiding a Carolina licensed V
nose covered trailer in Beckham County, OklahoRiaintiffs further allege that thBeckham
County District Attorney subsequently moved to dismiss the charges against Hicklgsdoday
produced no evidence of Hinkle’s role in the alleged theft, transport, or hiding of tlee. trai
Further, plaintiffs allege that as late as February520&y continued to post the story regarding

Hinkle’s arrest on the Beckham County Sheriff's Official Website.



Plaintiffs alege that because of his arradinkle disassociated himself from plaintiffs’
oilfield business, because Hinkle’'s business castapenly questioned his integrity after it was
made know that he had been arrested. Further, plaintiffs allege that due to false allggation
negligent misrepresentation, and defamatory communication by Jay, wfficial capacity,
plaintiffs were fored to move, with their two sons, away from Erick, Oklahoma and presently
live in a work camp in a North Dakota oilfield, where Hinkle is a truck mechanic.

Plaintiffs now allege the following2 U.S.C. § 1983 (“Section 1983¢auss of action
against defendants: (1) Count I: First Amendment Violation; (2) Count llerideints lllegal
Imprisonment of Laamie Hinkle’, (3) Count Ill: Fourteenth Amendment Violation
Unreasonable Search and Seizure and Due Pro(&s<Count IV: Unconstitutional Sfr
Searchi; (5) Count V: Approval and Ratification of Unconstitutional Conduct; and (6) Count VI:
Conspiracy to Deprive Hinkle of His Civil Rightsurther, plaintiffs allege the following tort
claims against defendants: (1) false imprisonment; (2) defamation; (3) inténtilicéion of
emotional distresq4) tortious interference with contractual relationship; and (5) falbe kgl

defendants now mowhis Court for an ordedismissing all of plaintiffs’ claims alleged against

% From a reading of plaintiffs’ Amended Complaint, the Court understandsléhis to
be a Fourth Amendment violatioBeeAm. Compl. 21 (*On May 9, 2013 Sheriff Jay arranged
a retaliatory false arrest, strip search and confinement of Hinkle iatieiolof Hinkle’s Fourth
Amendment Rights [sic].”

% On the same date as this Order, the Court denied plaintiffs’ motion to amend complaint.
In their motion to amend, plaintiffs sought to add Deputy Jason Atwbatlv¢od’) as a
defendant party and allege in Count IV that Atwood illegally stripped search Hitéleever,
the Court found that plaintiffs’ amendment would be futile because the statute afitingtbars
plaintiffs’ claim against AtwoodA review of plaintiffSs Amended Complaint reveals that it
appears plaintiffs were only alleging Count IV against Atwood, as plamiff not incorporate
the previous paragraphs of the Amended Complaint in this cause of action, nor did glaintiff
allege this cause of actionagst any other defendant. Therefore, the Court finds that Count IV
should be dismissed for failure to state a claim upon which relief can be granted.



them pursuant to Federal Rule of Civil Procedure 12(b)(6), for failure to state a wfmm
which relief can be granted.

1. Standard for Dismissal

Regarding the standard for determining whether to dismiss a claim pursuatet@lF
Rule of Civil Procedure 12(b)(6), the United States Supreme Court has held:

To survive a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to state a claim to relief that is
plausible on its face. A claim has facial plausibility when the
plaintiff pleadsfactual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct
alleged. The plausibility standard is not akin to a “probability
requirement,” but it asks for more than a sheer possibility that a
defendant has acted unlawfully. Where a complaint pleads facts
that are merely consistent with a defendant’s liability, it stops short
of the line between possibility and plausibility of entitlement to
relief.

Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (internal quotations and citations omitted). Further,
“where the welpleaded facts do not permit the court to infer more than the mere possibility of
misconduct, the complaint has allegedbut it has not showr that the pleader is entitled to
relief.” Id. at 679 (internal quotations and citations omitted). Additionally, “[a] pleading that
offers labels and conclusions or a formulaic recitation of the elemeatsadse of action will

not do. Nor does a complaint suffice if it tenders naked assertideysjd of further factual
enhancement.” Id. at 678 (internal quotations and citations omitted). “While the 12(b)(6)
standard does not require that Plaintiff establish a prima facie casecionmgiaint, the elements

of each alleged cause of action hé&tpdetermine whether Plaintiff has set forth a plausible
claim.” Khalik v. United Air Lines671 F.3d 1188, 1192 (10th Cir. 2012). Finally, “[a] court

reviewing the sufficiency of a complaint presumes all of plaintiff's fdcallagations are true



andconstrues them in the light most favorable to the plaintif&ll v. Bellmon 935 F.2d 1106,
1109 (10th Cir. 1991).
L. Discussion

A. Claims against Beckham County

i. Sufficient noticepursuant to Federal Rule of Civil Proced8¢a)(2)

Beckham Coanty initially asserts that plaintiffs have failed to provide fair notice under
Federal Rule of Civil Procedure 8(a)(2) of the claims alleged againsh&®ackounty and,
therefore, plaintiffs’ claims should be dismiss&gpecifically, Beckham County contends that
plaintiffs' group accusations against defendants fail to meet the required pleading standards
Plaintiffs contendheyhave pledsufficient factsto put Beckham County on notice and to allow
the Court to draw a asonable inference of the claims alleged against Beckham County.

Federal Rule of Civil Procedure 8(a)(2) requires “a short and plain statentbetaéim
showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(&)@)ing carefully reviewe
plaintiffs’ AmendedComplaint, and presuming all of plaintiffs’ factual allegations are true, and
construing them in the light most favorable to plaintiffs, the Court findpthattiffs’ Amended
Complaint provide Beckham County with notice of the olegs being alleged against it.
Specifically, the Cord finds that while plaintiffs’Amended Complaint does not specifically
identify Beckham @unty in their causes of actipplaintiffs do allege that Jay, as sheriff,
“adopted practices and procedures” which gave riggdintiffs’ Section 1983ause of action
against Beckham County. The Court finds these allegations made throughout thdeAme

Complaint were sufficient to give Beckham County notice of the claims allegausagd.



i, Section1983 ¢aims

“A plaintiff suing a municipality under section 1983 for the acts of one of its ey
must prove: (1) that a municipal employee committed a constitutional violation, atita(2)
municipal policy or custom was the moving force behind the constitutional deprivahityei's
v. Okla. Cty. Bd. of Cty. Comm,r$51 F.3d 1313, 1316 (10th Cir. 1998) (citidgnell v. Dep’t
of Soc. Servs436 U.S. 658, 694 (1978). Further,

A municipal policy or custom may take the form of (1) a formal
regulation omolicy statement(2) an informal custom amoun(ting]

to a widespread practice that, although not authorized by written
law or express municipal policy, is so permanent and well settled
as to constitute a custonm asage with the force of law; (3he
decisons of employees with final policymaking authority; ¢4
ratification by such final policymakers of the decisierend the
basis for them-of subordinates to whom authority was delegated
subject to these policymakers' review and approval; or (5) the
failure to adequately train or supervise employees, spdsrthat
failure results from deliberate indifferenteetheinjuries that may

be caused.

Bryson v. City of OklaCity, 627 F.3d 784, 788 (10th Cir. 201®iting BrammerHoelter v.
Twin Peaks CharteAcad., 602 F.3d 1175, 11890 (10th Cir.2010)) (internal quotations
omitted).

Beckham County contends that plaintiffs have failed to establish thsitliggble for
plaintiffs’ Section 1983 claim Specifically, Beckham County asserts that plaintiffs’ claims arise
out of a single allegation that Jay retaliated against Hinkle for supporting dggonent,
Wilhite, for sheriff and, further, that plaintiffs do not identify a specibiolicy or custom
established by Beckham County that would support liability under Section 1983. fRlainti

contend that events alleged in their Amended Complaint occurred over af spaegears and



that Jay, as I&eriff of Beckham County, and, therefore, as final polieker, caused liability for
Beckham County by ratifying the retaliatory and unconstitutional actionsdllegplaintiffs.

Having carefully reviewed plaintiffs’ Amended Complaint, and presuming all of
plaintiffs’ factual allegations are true, and construing them in the light mostafaeoto
plaintiffs, the Court findghat, at this stage of the litigatioplaintiffs have sufficiently pled
plausible Section 1983 clagmagainst Beckham County. Specifically, the Court finds that Jay, as
Sheriff of Beckhan County, had final policymaking authority of law enforcement praztaoel
procedures within the countgee Pembaur v. City of Cincinnatir5 US.469, 483 n. 12 (1986)
(“[D]ecisions with respect to law enforcement practices, over which theffSisetine official
policymaker,would give rise to municipal lability”)see alsdVlyers 151 F.3d at 1319where
the Tenth Circuit determined that “[i]f the [sheriff's] decisienthe decision to enter the
apartment resulted in a constitutional violation, the County would be liapble.”

Further, the Court finds that Jay’s actions, Sheeriff, were notjust isolated to one
incident. Plaintiffs allegeghat Jay’s actions against Hinkle started back in May of 2013 and
continued up and until as late as February 2015. Further, plaaitétge incidents where Jay, as
Sheriff, took actions against Wilhite, which plaintiffs allege resulted in Wilhitengpsis job,
and against Needham, which plaintiffs allege required Needham to coopéhal@yis action or
Jay wold harm Needham’s business. The Court further finds that plaintiffs have eutfyci
pled facts dmonstrating Jay’s actions, alsefiff, were the moving force behind Hinkle’s alleged
constitutional depravationSpecifically plaintiffs allege:

On May 9,2013 Sheriff Jay arranged a retaliatory false arrest, strip

search and confinement of Hinkle in violation of Hinkle's Fourth
Amendment [sic] Rights.



Hinkle was arrested by Deputy Strider Estep without warrant,
accused ofconspiracy, theft, transport, and hiding a Carolina
licensed V-nose covered trailer in Beckham County, Oklahoma.

The Beckham County District Attorney subsequently moved to
dismiss the case because the Sheriff produced no evidence of
Hinkle’s rde in the alleged theft, transport or hiding of the trailer.

As of February 2015, the sheriff had continued to post,.the
story of Hinkle’s arrest, on the Beckham County Sheriff’'s Official
Internet Website.

As a consequence of the adverse actions of the Defendants, Hinkle
decidel it necessary that he disassociated [sic] from their oll
business. Hinkle’s business contacts openly questioned his
integrity after it was made known in the community that he had
been arrested.

Plfs.” Am. Compl. 11 122, 29, &35. The Court finds that plaintiffs’ allegations specifically
detail facts demonstrating that Jay dskis law enforcement authority as Sheriff of Beckham
County to infringe on Hinkle’s constitutional rights. Therefore, the Court finds thismtifit

Section 1983 claims against Beckham County should not be dismissed.

il. Tort claims

The state or a political subdivision shall be liable for loss resulting
from its torts or the torts of its employees acting within the scope
of their employment subject to the limitations and exceptions
specified in The Governmental Tort Claims Act and only where

the state or political subdivision, if a private person or entity,

would be liable for money damages under the laws of this state.
The state or a political subdivision shall not be liable under the
provisions of The Governmental Tort Claims Act for any act or

omission of an employee acting outside the scope of the
employee's employment.

Okla. Stat. tit. 51, § 1§3). “Scope of employmentineans performance by amployee acting
in good faith within the duties of the employee’s office or employment or of taskslliaw

assigned by a competent authority. , but shall not include corruption or fraud .”. Okla. Stat.



tit. 51, § 15212). Further, tn order to prevail on the particular tort claim sued upon, a plaintiff
is required, as a matter of law, to show conduct on the part of a governmental employee that
would mandate a determination the employ@s not acting in good faitli Fehring v. Staténs.
Fund, 19 P.3d 276, 2880kla. 2001). Howeveri[a]cts performed with ‘reckless disregardd
not automatically rise to a level constituting malice or bad fa@awens v. Barstond64 P.3d
644, 652 (Okla. 2015).

In their reponse, plaintiffs contend that Beckham County is liable for the¢orsnitted
by Jay and Estep including: false imprisonniedefamation, intentional infliction of emotional
distress, tortious interference with contractual relationship, and faldelderause Jay and Estep
were acting within the scope of their employment when they committed the Bedkham
County contends that Jay and Estep could not have been acting within the scope of their
employment because the torts alleged are torts that eghaire a lack of good faith are
barred by thesovernmental Torts Claim Act (“GTCA")Specifically Beckham County asserts
that to the extent plaintiffs claim Jay negligently or unintentionally made dedayrstatements,
those claims are barred puasu to the GTCA and to the extent tipdintiffs’ defamation claim
hinges onthe fact thatJays defamatory statements were made maliciously, recklessly, or
intentionally, the claim is barred because the statements were not made imaigjoodsfto
plaintiffs’ claims of intentional infliction of emotional distress, tortious interfege with
contractual relationship, and false light, Beckham County contends it is immunéfsentorts
because they require either, intentional, malicious, oklees conduct, all of which means

defendants acted without good faith.

* Beckham County contends that plaintiffs’ false imprisonment claim is timecbasré
was allegegag the one year statute of limitations. Plaintiffs do not address Beckham County’s
contention in theiresponsetherefore, th&€€ourtdeems Beckham County’s contention confessed
and dismisses plaintiffs’ tort claim for false imprisonment against alhdafes in this action.

9



Having carefully reviewed plaintiffs’ Amended Complaint, and presuming all of
plaintiffs’ factual allegations are true, and construing them in the light mostafaeoto
plaintiffs, the Court finds that Beckham County is immune frbafility for plaintiffs’ tort
claimsalleged against Jay and Est8pecifically, the Court findshe torts alleged by plaintiffs
againstJay and Estepequre either intentional omalicious conduct, gcluding an act of good
faith, and plaintiffs’ claims of defamation are bartegthe GTCA because plaintifedaim Jay’'s
statements were negligent misrepresentationeir Amended Complaint, plaintiffs allege:

That Sheriff Scott Jay individually and through employees of his

agency, acting in the course and scope of their employment, did

negligently post on the internet the news bulletin, attached as

Attachment 1, which contained negligent misrepresentatiorfgeof t

status of Plaintiff Laramie Hinkle that was posted through March

2015.
Am. Complat T 100: The Court finds that based on plaintiffs’ allegation, Beckham County is
immune from liability from plaintiffs’ defamation clainpursuant to Okla. Stat. t%1, § 155.
See Okla. Stat. tit. 51, § 155(17) (“The state or political subdivision shall not be liahléogs
or claim results from: . . . Misrepresation, if unintentional; . . )’

Further,the Court finds thatlpintiffs’ other tort clains all require an element of intent or
maliciousness which precludes acting in good féheGaylord Entm't Co. v. Thompso858
P.2d 128, 1490kla. 1998) (An action for intentional infliction of emotional distress will lie
only where there is extreme andtrageous conduct coupled with severe emotional dis)ess.
see also Tuffy’s, Inc. v. City of OkI€ity, 212 P.3d 1158, 1165 (Okla. 2009) (Where the
Oklahoma Supreme Court found that teems malicious interference, intentional interference,
and tortious interference are all used interchangeably in Oklahoma jdespry and all require

a showing of an intentional act which contafsome degree of bad faith on the part of the

tortfeasor.”);see also Tanique, Inc. v. State ex rel. OBareau of Narcotics and Dangerous

10



Drugs 99 P.3d 1209, 1217 (Okla. Civ. App. 2004) (In regards to false lifjiitte Oklahoma
Supreme Court has explained that the third elemém defendant must have knowledge of or

act in reckless disregard as to the falsity of thielipized matter or the attendant false lighs

the equivalent of . .actual malice [and] must be proven with convincing clarity by showing that
the defendant had a high degree of awareness of probable falsity or in fact edtseaioes

doubts as to the truth of the publication . . . such conduct is inconsistent with good faith and state
employees who engage in such conduct would be outside the scope of their empglpyment.
(internal quotations omitted). Therefore, the Court finds that plaintiffs’ taitmel should be
dismissed as to Beckham County.

iv. Punitive damages and attorney’s fees.

In their Amended Complainplaintiffs seek punitive damages against Beckham County
Beckham County contends that plairgifirebarred from pursuing punitive damages agatst i
contention that plaintiffsdid not address;therefore, the Court deems Beckham County’s
contention confessed by plaintiffs abais plaintiffs from seeking punitive damages against
Beckham County. Further, Beckham County seeks attorney fees from dmtiffhe cost
incurred in preparing this motion; however, the Court finds that assessing plaitiffeyn fees

would not be appropriate since Beckham Coumfill a party in this matter

B. Claims against Jay and Estep
Jay and Estep contend that (aintiffs’ false imprisonment claim should be dismissed
because it is barred by the statute of limitations; (2) the Amended Complaint fagdet@rsy

claim for relief against Jay and Estep behalf of plaintiff Jarrod Hinkle;therefore, Jarrod

11



Hinkle should be dismissed from this lawsuit as a plattihd(3) plaintiffs have failed to set
forth any facts that show Jay and Estep were acting outside the scope of gieyneant, and
therefae, they should be dismissed from this lawsuit. Plaintiffs, in their response, coméénd t
they have adequately pled a claim for false imprisonment in violatioHimkle’s Fourth
Amendment riglg and, further, that the Amended Complaint states suffi¢aats to establish
liability against Jay and Estep in their individual capacities
Having carefully reviewed plaintiffs’ Amended Complaint, and presuming all of

plaintiffs’ factual allegations are true, and construing them in the light mostafaeoto
plaintiffs, the Court finds thaplaintiffs have adequately pled Section 1983 ctafor false
imprisonment in violation of Hinkle’s Fourth Amendment rights against Jay arep,Eand
further, that plaintif6 havesufficiently pled facts demonstrating that Jay and Estep were acting
in their individual capacities. In their Amended Complaint, plaintiffs allege

The Defendants’ arrest and incarceration of Laramie Hinkle was

without legal justification. There was no pable cause and the

Probable Cause Affidavit was recklessly prepared and intentionally

designed to avail the Defendants to the advantage of judicial

preference to allow qualified immunity.
Am. Compl. T 48. The Court finds thspecific allegation allowthe Court to draw a reasonable
inference that Jay and Estep violated Hinkle’'s Fourth Amendment rights. f-tindh€ourt finds
that while plaintiffs specifically alleged thday and Estep were acting within the scope of their
employment with regards tolgintiffs’ tort claims, the Court has already determined that all
plaintiffs’ tort claimseither require an element of intent or maliciousnessin the case of

defamation, negligent misrepresentation, atherefore, preclude Jay and Estep from acting

within the scope of their employment. At this stage of the litigation, the Court findddimifis

® Plaintiffs failed to respond to this contentiatherefore, the Court deems this contention
confessed and dismisses plaintiff Jarrod Hirikden this lawsuit.
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have sufficiently pled their tort claims against Jay and Esteplag@fore, plaintiffs’ tort claims
against Jay and Estep should not be dismissed.
IV.  Conclusion

Accordingly, for the reasons set forth above, the Court GRANTS IN PART BENIES
IN PART Beckham County’sSpecial Appearance and Motion to Dismiss Plaintiffs’ First
Amended Complaint and Supporting Brief [docket no. 8] as follows: (1) thet ©&NXIES
Beckham County’s motion to dismiss as to plaintiffs’ Section 1983 claims againkhde
County and (2) the Court GRANTS Beckham County’s motion to dismiss as to all tars clai
alleged by plaintiffs in their Amended Complaint and DISMISSH®f plaintiffs’ tort claims
alleged against Beckham County in plaintiffs’ Amended Complaint. Further, for thenseaet
forth above, the Court GRANTS IN PART and DENIES IN PART Defendants Jay aep'€st
Motion to Dismiss and Brief in Support [docket no. 12] as follows: (1) the Court GRANA'S Ja
and Estep’s motion to dismiss as to dssing plaintiff Jarrod Hinklérom this lawsuit anés to
plaintiffs’ tort claim for false imprisonment and DISMISSES plaintiff Jarradkk¢ from this
matter andplaintiffs’ tort claim for false imprisonment against Jay and Estad(2) the Court
DENIES Jay and Estep’s motion to dismiss on all other grounds.

IT ISSO ORDERED this 29th day of February, 2016.

VICKI MILES-LaGRANGE
UNITED STATES DISTRICT JU
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