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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel. )
JOHN D. DOAK, Insurance Commissioner, )
Plaintiff, ;
VS. )) NO. CIV-15-0539-HE
ENRICO A. CIFELLI, ET AL., ))
Defendants. ) )
ORDER

Plaintiff is theReceiver for Red Rock Insurance Company (“Red Rock”).h&ke
filed a third amended complaint (the “complaint”) naming as defendants Enrico A.
Cifelli, an individual, and Cifelli, LLC. The complaint asserts claims for breach of
contract and fraud in the inducement against Mr. Cifellhe complaint also asserts
claims for unjust enrichment, civil conspiracy and constructive fragdinst both
defendants.Mr. Cifelli’s answeiassertsa crossclainagainst Cifelli, LLC for indemnity
and contribution.

Cifelli, LLC has moved to dismiss all claims againdbased orack of personal
jurisdiction. The burden to establish personal jurisdiction rests on plaintiff. Dudnikov v.

Chak & Vermilion Fine Arts, Inc., 514 F.3d 1063, 1069 (10th Cir. 2008). Where, as

here, the court elects to resolve the issue based on the pleadings and attached materials,

the wellpled facts alleged in the complaint are taken as true and factual disputes a
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resolved inplaintiff's favor. Id. at 1070. At this stage, plaintiff is required to make only
aprima facie showing of personal jurisdiction. Id.

According to the complaint, Mr. Cifelborrowed $1,560,000 from Red Rouk
December of 2013. He execute@ promissory note for that amount and directed that the
loan proceeds be wired to an account owneibglli, LLC. However,it appearghat
Mr. Cifelli was not a member or manager of Cifelli, LLC. Rather, the owner and
managing member of Cifelli, LLGs Mr. Cifelli's sister, Michelle Bocchieri. The
transaction appears to have been designed, at least in part, to benefit the LLC.

While Mr. Cifelli testified thathe debtobligationwas his alone, he also indicates
that when notifications were received as to payments due on the loan, he forwarded those
notices to his sister. Plaintiff's submissions indicate that on three occasions, IQife]li
either directly or through other entities at its direction, forwarded substantial payments to
Red Rockin Oklahoma in order to secure extensions of the loan maturity date. Also,
when Red Rockequested an accounts receivable report to justify another extension in
June 2014, Mr. Cifelli relayed the request to his sister, who produced the asplort
returna it to Mr. Cifelli, with the obvious expectation it would be forwarded by him to
Red Rock in Oklahoma. Eventually, Red Rock refused to extend the maturity date
further, the note went into default, and this suit by Red Rock’s receiver resulted.

Cifelli, LLC now claims that it is not subject to personal jurisdiction in Oklahoma
becausat is a New Jersey LLC, its sole member is a resident of New Jersey and the
company has no contacts wiklahoma. A federal court’s authority to assert personal

jurisdiction over a defendant is ordinarily tied to the jurisdictional reach of “a court of
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general jurisdiction in the state whdfee district court is located.Fed. R. Civ. Proc.

4(k)(1)(A); Walden v. Fiore, 134 t. 1115, 1121 (2014)Oklahoma’s jurisdictional

reach is coextensive with the Due Process Clause of the U.S. Constitution. Shrader v.
Biddinger, 633 F.3d 1235, 1239 (10th Cir. 2011). Thusgedendant is subject to
personal jurisdiction il©klahoma ifit has “minimum contacts” with Oklahonsach that
being haled into court here “would not offend traditional notions of fair play and
substantial justice.d. (internal quotation marks and citation omitted). As relevant here,
minimum contacts may be sufficient to establish specific personal jurisdiction if they
show that the defendant “purposefully directed” its activities at the forum statinatnd
the plaintiff's injuries “arise out of” those contacts. Id.

As Cifelli, LLC argues, there is no indication it was diredatlyolvedin procuring
the loanfrom Red Rock or that Mr. Cifelli wagxplicitly acting on behalf of the
company. Howeverplaintiff's submissions establish that CifellLC was a principal
beneficiary of the loan transaction and that it took a number of actions as to the loan
which were purposefully directed toward Red Rock in Oklahoma. The wiring of money
to a company in Oklahoma and the production of the accounts receiepbié knowing
it would be transmitted to Red Rock in Oklahoma, constituteiatgnded to influence
Red Rok’s actions in Oklahoma. The claims asserted here arise out of those contacts
and circumstances.

Further, the allegations of civil conspiracy are, in the circumstances of this case,
sufficient to attribute the actions of Mr. Cifelli to CifelliLLC for purposes of the

jurisdictional analysis. The nature of Mr. Cifelli's actions, the timing of them, and the
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family and other relationships involveplausibly support the existence of a civil

conspiracy claim such that his actions may be attributed to the I3g€e@Dodson Int|

Parts, Inc. v. Altendorf, 181 F. Supp. 2d 1248, £563(D. Kan. 2001) (citindAmerican

Land Program, Inc. v. Bonaventura Uitgevers Maatschappij, N.V., 710 F.2d 1449, 1454

(10th Cir. 1983) andNat’l Union Fire Ins. Co. of Pittsburgh v. Kozery9 F. App’x 815

(10th Cir. 2001)).

Plaintiff's submissions are sufficient to make the necessary showing of minimum
contacts between Cifelli, LLC and Oklahoma.

Once a plaintiff has satisfied the burden of showing the necessary minimum
contacts, the burden shifts to the defendant to demonstrate that exercising personal
jurisdiction would offend traditional notions of fair play and substantial justice

Newsome v. Gallacher, 722 F.3d 1257, 1271 (10th Cir. 2013)e defendant must

present “a compelling case that the presence of some other considerations naeld re

jurisdiction unreasonable.” Burger King Corp. v. Rudzewicz, 471 U.S. 462, 477 (1985).

In making that determination, courts ordinarily consider the following factors:

(1) the burden on defendant, (2) the forum state’s interest in resolving the
dispute, (3) the plaintiff's interest in receiving convenient and effective

relief, (4) the interstate judicial system’s interest in obtaining the most

efficient resolution of controversies, and (5) the shared interest of the
several states in furthering fundamental substantive social policies.

AST Sports Science, Inc. v. CLF Distrib. Ltd., 514 F.3d 1054, 1061 (10th Cir. 2008).

Cifelli LLC’s argumens as to“fair play and substantial justic&ie decidedly less
than compelling. Its argument that it is a small company which would be unduly

burdened by litigating here is inconsistent with the size of the financial transactions at
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iIssue in the case. No doubt there is some burden to any out of state entity litigating in
Oklahoma, but no persuasive baka&s been showfor concluding it would make the
exercise of jurisdiction here unreasonable.

Oklahoma has some interest in resolving any dispute involving one of its citizens,
but that interest is particularly strong where the dispute involves an insurer formed under
Oklahoma law, subject to state regulation, and now in a state receivership proceeding.

Given the apparent relationship between the defendants and the fact that claims
against Mr. Cifelli will proceed here, it appears resolving the claims against the LLC at
the same time would be relatively convenient as to plaintiff. The judicial system’
interest in the most efficient resolution of the contreyes alsoserved by resolving the
claims against both Mr. Cifelli and the LLC in the same proceeding.

In sum, Cifelli LLC has not carried its burden to show that the exercise of
jurisdiction over it in this proceeding would be unreasonable.

Plaintiff has made the necessary prima facie showing of a basis for the exercise of
specific personal jurisdiction over defendant Cifelli, LLCifelli, LLC's motion to
dismiss [Doc. #91] is therefoi2ENIED.

ITISSO ORDERED.

Dated this 13th day of January, 2017.

OE HEATON
HIKZF U.S. DISTRICT JUDGE




