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IN THE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

ARTHUR L. BEEN, JR. )
)
Plaintiff, )
)

-VS- ) Case No. CIV-15-1258-F
)
RANDALL R. EDWARDS, Sheriff, )
et al., )
)
Defendants. )

ORDER

On December 3, 2015, Magistrate Ju@gey M. Purcell issued a Report and
Recommendation, doc. no. 13, in this civil rights action brought by a state prisoner
pursuant to 42 U.S.C. § 1983. The complalleges four counts. Upon initial
screening, the Magistrate Judge recommends dismissal of all counts without prejudice,
for failure to state a claim. Pldiff's pleadings are liberally construed.

Plaintiff has filed objectionso the Report. Doc. nd4. He states specific
objections to certain matters, but at times his objections also object generally to
dismissal. As a result, all aspecif the Report have been revieveehovo.

Plaintiff's specific objections do not appear to relate to counts three and four.
After review, the court concludes that naidpifurther needs to be said about these
counts. The Report’'s recommendation willdmeopted with respect to counts three
and four. These counts will be dismisseithout prejudice, for failure to state a
claim.

Plaintiff’'s specific objections appear to relate primarilgdonts one and two.

The court agrees with the magistrate jutige the allegationis counts one and two
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are vague and insufficient for other reasasswell. NevertHess, the magistrate
judge was able to distill the gist of those counts.

As indicated in the Report, in count omaintiff alleges he was deprived of
personal property without dueqmess when items were takat the time of his arrest
and not returned. The Report correctlgncludes that there is no fourteenth
amendment claim when a ss@mployee deprives an individual of property in these
circumstances, so long as the state glevian adequate pafeprivation remedy,
which Oklahoma does by providing actions feplevin or conversion or fraud.
Plaintiff’'s objections do not dispute this as a proposition of law, but he argues that
defendants’ conduct has kept him from aceegsuch remedies, as also alleged in
count two.

In count two, plaintifffocuses on contentions that due to actions of the
Canadian County District Court Clerk, hesadenied access to state law remedies for
deprivation of his property, sh as a replevin action. Plaintiff alleges that he has
attempted to file an action in state caortecover his property; that forms required
by 12 O.S. Supp. 2011 § 2003.1 have lmmeight from the Canadian County District
Court Clerk in order to file an action teaover his property; and that (as stated with
more clarity in his objections) “Plaintiff hbgen unable to access [state district court]
for the acts of the clenkhich prevented the Plaintiff from pursuing a non-frivolous
claim for the return of my property.” Dooo. 14, p. 4. At several places in the
complaint, however, plaintiff alleges thatieeeived the forms in question. Exhibits
attached to the complaint show tbhems were mailed to plaintiffSee, doc. no. 1, pp.

6, 17, 20; doc. no. 1-3 at p.dgc. no. 1-4. Thus, itis clear that no claim can be stated
for failure to provide the forms. The mqggaintiff can rely on are contentions that
there was a delay in provision of the formé)d that he has not heard back from the

clerk since mailing the form to state couRead in combinatin with the totality of
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the circumstances alleged in this actitirgse contentions do not state a claim for
relief under § 1983.

After considering plaintiff's objections, the court agrees with the magistrate
judge that counts one and tf&l to state a claim for relief and should be dismissed
without prejudice.

All counts fail to state a claim for relief. As a restitis action will be
dismissed in its entirety ascommended in the ReportPlaintiff's objections are
DENIED, and the Report and Recommendatioh the Magistrate Judge is
ACCEPTED, ADOPTED andAFFIRMED. This action iDISMISSED without
prejudice pursuant to 28 U.S.C. § 1915A(bYl4915(e)(2)(B), for failure to state a
claim upon which relief may be granted. eltismissal of this action counts as one
“prior occasion” or “strike” pursuant to 28 U.S.C. § 1915(g).

Dated this 17 day of December, 2015.

AL DA

STEPHEN P. FRIOT
UNITED STATES DISTRICT JUDGE

15-1258p001.wpd

To the extent the complaint could be constricedllege state law claims (for example, to
recover property), the court declines to ex@@upplemental jurisdiction. Among other reasons
to decline supplemental jurisdictiathe fact that exhibits attaeth to the complaint indicate there
have been proceedings in the Oklahoma Suprevoet @garding the conduct of the district court
clerk with respect to the handling of plaintiff’'s request for forms.
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