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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

NAIR RODRIGUEZ, as nextof kinto )
THE ESTATE OF LUIS RODRIGUEZ, )

etal, )
)
Plaintiffs, )
)
V. ) Case No. CIV-16-150-D
)
WARREN THEATRES, LLCegt al, )
)
Defendants. )
ORDER

This matter comes before the Court upon Plaintiffs’ MotiorCimmissal Without
Prejudice [Doc. No. 33|, filed pursuant to Fed. R. Civ. P. 41(a)(2)All defendants
oppose the Motion, objecting a dismssal without prejudice to refilingnd dternatively
requesting aidmissal ordethat imposes conditions foefiling. They propose limiting
Plaintiffs’ claims and evidence insubsequentase to what is currently available in this
case, and requiring Plaintiffs and their counsel “to pay all costs incurred in [this action] as
a condition precedent to their ability tofike this litigation” SeeéWarren Theatres Defs.’
Obj.[Doc. No.134] at 11 (citing Fed. R. Civ. P. 41]d) Plaintiffshave filed a reply brief
and the Motion is at issue.

Plaintiffs ask to dismiss their action asserting claims under 42 U.9.€83&and
state law regarding the death of Luis Rodriguez. The stesswnis that“Plaintiff [Nair
Rodriguez] has had to temporarily relocate to Puerto Rico for an undetermined amount of

time” due to a death in her family; “this will result in significant travel expense for the
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Plaintiff and as she is unemployetiesloes not have the means to travel back and forth to

Oklahoma from Puerto Rico in order to continue pursuing justice for her husband at this

time.” PIs’ Mot. Dismisal [Doc. No0.133], 15-6. Mrs. Rodriguez isthe personal

representative of thEstate of Luis Rodriguez, which ilse primary plaintiffin the case

and the onlyplaintiff for a 81983 d¢aim. The Motion is silent concerning Plaintiff

Luinahi Rodriguez except to state that she joins in the request for dismikskadt 1.
“Dismissal under Rule 41(a)(2) is within the sound discretion of the couglark

v. Tansy 13 F.3d 1407, 1411 (10th Cir. 1998¢e Brown v. Baekd13 F.3d 1121, 1123

(10th Cir. 2005) A district courtmayallow a plaintiffto dismiss an action “on terms that

the court considers proper.” Fed. R. CivdR(a)(2). “The rule is designed primarily to

prevent voluntary dismissals which unfairly affect the other side, and to permit the

imposition of curative conditions.” Brown 413 F.3d at 1123 (quotirihillips USA, Inc.

v. Allflex USA, Ing 77 F.3d 354, 357 (10th Cir. 1996)). “Absent ‘legal prejudice’ to the

defendant, the district court normally should grant such a dismis€ahfander v. Larson

114 F.3d 1531, 1537 (10th Cir. 199&xcord Brown 413 F.3d at 1123.

Determiningwhether an opposing party will suffer “legal prejudice” from a
dismisal requires a consideration of “practical factamsluding ‘the opposing party’s
effort and expense in preparing for triekcessive delay and lack of diligence on the part
of the movartinsufficient explanation of the need for a dismissal; and the present stage of
the litigation!” See Brown413 F.3dat 1124 (quoting@dhlander 114 F.3d at 1537see

also Qark, 13 F.3d at 1411 “Prejudice does not arise simply because a second action



has been or may be filed against the defendant, which is often the whole point in dismissing
a case without prejudice Brown, 413 F.3d at 1124 (citation omitted).

Upon consideration of theniquecircumstances presentedthis case, the Court
finds that a dismissal of ¢ttasewithout prejudiceand without any condition® refiling
wouldresult in legal prejudice to Defendants, but a dismissal subject to curative conditions
should be permitted Plaintiffs’ request comes more than two yeaiter the originally
commenced this action in state coand after a substantial procedural history; the case
was removedipon Plaintiffs’filing of a third amended petition adding @883 claim
The instantMotion was filed after most defendants had filed dispositive motions and
shortly beforethe May 5 2017 deadline to complete discoveryDefendand have
invested substantial time, effort, aexjppense in defending Plaintiffs’ clairaad preparing
their cases, including making expert discloswameg filing dispsitive motions Thus, the
potental prejudice to @fendantss significant. They argugersuasively that it would be
inequitable to allow Plaintif to restart the case simply becaulks. Rodriguez’'s
commitment to pursuing it hasmporarily waned.

On the other handJirs. Rodriguez’season for dismissing the casesteveloped
recently, and there has been no lack of diligence on her part in prosecuting the action

the contrary, Mrs. Rodriguez has expressed extreme frustratiiothe point of engaging

1 The Court is not persuaddsy Defendant's argument, however, that Plaintiffs’ request for
dismissal is designed to avoid summary judgment in Defendants’ and to allow Plaintiffs additional
time to marshal facts and evidence to support their claims. Despéadaefts’ confidece in the strength
of their defenses, it would be inappropriate to prejudge the meritainfifs’ claims before the summary
judgment motions are fully briefed Further despite Plaintiffs’ lack of an expert witness regarding police
practices, aexpert opinioris not necessarily required to prove an excessive force claim.
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in conduct for which Defendants sought sanctienggardingdelays in the litigation.
Plaintiffs and their counsel have been actively participating in discovery, and the length of
time the case has been pending isparly to circumstances beyond their control, such as
motion practice and the need for court rulings. wtuld be inequitable to require
Plaintiffs to push forward under circumstances where Roglriguez is presentlgbsent
from the state andnavailable tgarticipate in thditigation. Defendants’ contention that
Mrs. Rodriguezneed not be presetat pursue theases unpersuasive in light of her siat
as the representative of the decedent's estate (883 plaintiff) and Defendants’
recertly-filed motion to compel discovery based on her alietpck of cooperation
particularly considerindner past level oinvolvement On prior occasiond)efendants
have complaiad that Mrs. Rodriguez was tdavolved in dscovery. The deadline to
complete discovery Isanot expired but wa quickly approachingvhen the Motion was
filed.?

The guestion remains \ah conditions couldrevent prejudice to Defendants if
Plaintiffs dismiss this@seand lateffile a secondctionbased on the same clamgainst
the samelefendants Rule41 provides that in this siation,upon refiling,adistrict court:
“(1) may order the plaintiff to pay all or part of the costs of that previous action; and
(2) may stay the proceedings until the plaintiff has complie&éeFed. R. Civ. P. 41(d).

Also, adistrict court has inherent authority to impose conditimesigned to alleviate any

2 After the Motion was filed, the Court grantBdfendantstinopposed motioto stayall unexpired
deadlines in the Scheduling Order until Plaintiffs’ Motion is decid&eée4/417 Order [Doc. No141].
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prejudice a defendant might otherwise suffer upon refiling of an actiddee Am. Nat'l
Bank & Trust Co. v. Bic Cortp931 F.2d 1411, 1412 (10th Cir. 1991).

In this case, Defendants’ claim of prejudice is based almamsussvely on their
investment of time and resources in defending this case, conducting discovery, and (as to
some defendants) filing summary judgment motionSn appropriate way to alleviate this
burdenis to order that all discovery conducted in this case can be uaeefiled case and
cannot be duplicated Under this condition, absent agreement of the parties, no witness
will be deposed a secottidne; no completed deposition willebreopenedno written
discovery will be repeated; and limits on discovery imposetthéy-ederal Rulesf Civil
Procedurenaynotbe exceeded SeeFed. R. Civ. P. 30(a)(® 33(a). If the discovery
conducted in this case carries over to a new fendant’s discovergxpenses will not
be wasted or incurred a second time.

Defendants did incurasts howeverthat will not be recoverable after tdesmissal
or would beduplicated ina futurecase. The Court finds that some of these &igisld
be borne by Plaintiffs if they choose to refile, including filing fees, service &k,
copying coststhat are authorized to be taxed by the Clerk under 28 U.S1928*

Accordingly, the Court will authorize Defendants to file a bill of costs after the dismissal

% If any outstanding discovery requestghis caseénave not been answered or responded to, or if
sufficient answers or production have not been made, it is the Court’s intdvaitimet party issuing such
requestscan move tocompeldiscovery in the manner provided by Fed. R. Civ. P. 37 or comparable
procedural rule in any refiled case.

4 Deposition costsrdinarily recoverable under 820will not be incurred a second time in any
refiled case under the Court’s first aition concerningliscovery.
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of this action as provided by LCvR544dnd will direct the Clerk to determine taxable costs
in the usual manner, except deposition cels#dl not be includefsee supraote 4. This
taxation ofcosts wil not be included in the judgment this case, but payment will be
required as a condition to refiling a second § 1983 action pursuant to Rulé 41(d).

For these reasons, the Court finds that Plaggtibuld be permitted to dismigweir
action without prejudice to refilingut conditions upon any future filing should be imposed
as set forth in this Order.

IT IS THEREFORE ORDERED that Plaintiffs’ Motion fddismissal Without
Prejudice [Doc. No. 33] is GRANTED, as set forth herein. This action is DISMISSED

WITHOUT PREJUDICE to refiling, subject to the following conditions:

e All discovery conducted in this case can be used in a refiled case prnidmo
discovery can be duplicated.

e Taxable costs of this action shall be determined by the Clerk as provided by
LCVvR54.1, except deposition costs shall notinmduded, and payment of
such costs shall be a condition to refiling a second action pursuant Fed. R.
Civ. P. 41(d).

A separat judgment of dismissal under Rule 41(a)(2) shall be entered.

IT SO ORDERED this 12day of April, 2017.

L 0. Qb

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE

5> If Plaintiffs refile a state courtactioninstead of a federal action, then this conditinay be
enforcel under stattaw. SeeOkla. Stat. tit.12, § 684(D).
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