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IN THE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

ALAN COOPER, individually and )

on behalf of all others similarly )
Situated, )
)
Haintiffs, )
)

V. ) Cas@o. CIV-16-473-D

)
COIL CHEM, LLC, )
)
Defendant. )

ORDER

Before the Court is Defendant’s Moii to Dismiss [Doc. No. 14], to which
Plaintiff has filed his response in oppesn [Doc. No. 15]. The matter is fully
briefed and at issue.

BACKGROUND

Plaintiff brings this claim on behalf of himself and a putative tlass
recover unpaid overtime wagi@and other damages undee frair Labor Standards
Act, 29 U.S.C. § 20let seq (“FLSA” or “the Act”) and the New Mexico

Minimum Wage Act, N.M.STAT. ANN. 8 50-4-1et seq (“NMMWA”). The

! The putative class is defined asLlAINDIVIDUALS EMPLOYED BY COIL
CHEM, LLC IN THE PAST 3 YEARSNVHO WERE PAID A SALARY AND A
JOB BONUS.” Amend. Compl., 1 12 [Doc. No. 13].
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following facts are taken fro the Complaint and areewed in the light most
favorable to Plaintiff.

Plaintiff and his coworkers were etoyed by Defendant in New Mexico,
performing manual labor jobuties surrounding the operation of fluid processing
equipment for oil and gas service camjes. According to the Complaint,
Defendant required Plaintiff and his coworkers to work substantial overtime
without compensation; specifically, Defendant required Plaintiff and the other
workers to work at least 12 hours a day Tadays a week, resulting in work weeks
consisting of 84 hours or more. Defentdgmaid Plaintiff and his co-workers a
salary and job bonus regarsiéeof the number of houvgorked. Plaintiff contends
he and his coworkers neveceived overtime pay for wio performed in excess of
40 hours in a week.

Defendant contends the Complainidao state a claim upon which relief
can be granted in that (1) Plaintiff haddd to articulate any particular period in

which he was entitled to overtime but did not receive it, (2) the NMMWA is

2 At the motion to dismiss stage, the Comnust construe all well-pleaded factual
allegations in the light most favorable t@iptiff and asks only if such facts state a
plausible claim for reliefUte Indian Tribe of the Uintah v. MytpB835 F.3d 1255,
1261 (10th Cir. 2016).

* In addition to New Mexico, Plaintiffvas employed by Defendant in Oklahoma,
North Dakota, and Texa8mend. Compl., § 11.

2



inapplicable to the present case; and (&)irfdff fails to satisfy the prerequisites
for a class actiof.
STANDARD OF DECISION

A complaint will survive a Rule 12f{6) motion to dismiss if it contains
“sufficient factual matter, accepted as true ‘state a claim to relief that is
plausible on its face.”Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiigll
Atlantic Corp. v. Twombly550 U.S. 544, 570 (2007)YA claim has facial
plausibility when the platiff pleads factual content thaflows the court to draw
the reasonable inference that the defendamtble for tle misconduct alleged.”
Igbal, 556 U.S. at 678. That the Courtcapts them as true, however, does not
mean the allegations in aroplaint are in fact true; plaintiff is not required to
prove his case at the pleading sta@éover v. Mabrey 384 F. App’x. 763, 772
(10th Cir. 2010) (unpublished). Rathergetliscomplaint must allege facts which

“give the court reason to believe thhts plaintiff has a reasonable likelihood of

* FLSA claims brought on behalf of a gmof those similarly situated are referred
to as “collective action” claim€astaneda v. JBS USA, LL&19 F.3d 1237, 1245
(10th Cir. 2016). Courts, however, use “collective action” and “class action
interchangeably when refeng to such claimsSee Int'l| Bancshares Corp. v.
Lopez 57 F.Supp.3d 784, 786 . (S.D. Tex. 2014) (citinggandoz v. Cingular
Wireless LLC 553 F.3d 913, 916 (5th Cir. 20083ge also Thiessen v. Gen. Elec.
Capital Corp, 267 F.3d 1095, 1102 (10th Cir. 2001) (10th Cir. 2001) (“[T]his is
not a true Rule 23 class action ... Mamurits and commentators, however, have
used the vernacular of éhRule 23 class action faimplification and ease of
understanding when discussing reprederacases brought pursuant to [8216(b)]
of the FLSA.”) (citation omitted)The Court will do the same.
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mustering factual support fothese claims.” Ridge at Red Hawk, L.L.C. v.
Schneider493 F.3d 1174, 1177 (10th Cir. 2007) (emphasis in original).

Therefore, even in this po$tvomblyandigbal era, in reviewing a motion to
dismiss pursuant to Rule 12(b)(6), theutt neither assesse®tlegal feasibility of
the complaint nor does it weigh the estite which might be offered at trial.
Skinner v. Switzer562 U.S. 521, 529-30 (2011) (“[O]n a motion to dismiss for
failure to state a claim, the questionidve [is] ‘not whether [Plaintiff] will
ultimately prevail’ on his ... claim ... buthether his complaint [is] sufficient to
cross the federal court’'srgshold [.]") (citation omittd). The granting of a motion
to dismiss remains “a harsh remedy whichstroe cautiously studied, not only to
effectuate the spirit of the liberal rules gleading but also to protect the interests
of justice.” Dias v. City & Cnty. of Denves67 F.3d 1169, 1178 (10th Cir. 2009)
(quotingDuran v. Carris 238 F.3d 1268, 1270 (10thrC2001) (internal quotation
marks omitted)). As a coaquence, “[a] well-pleadecbmplaint may proceed even
if it strikes a savvy judge that actual pradfthose facts is improbable, and that a
recovery is very remote and unlikelyd. (quotingTwombly 550 U.S. at 556).

DISCUSSION

. The FLSA

The FLSA requires overtime pay of @rand a half times an employee’s

hourly wage for every hour worked ov&D hours in a week. 29 U.S.C. 8207(a)(1).
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To prove a claim for viokkon of the FLSA'’s overtime pay requirements, Plaintiff
must allege: (1) that Defendant is ammfdoyer” as defined by the Act; (2) that
Plaintiff is an “employee” as definedy the Act; (3) that Defendant employed
Plaintiff's services; (4) for more than 4@urs in a single work week; and (5) that
Plaintiff did not receive compensation atage of 1.5 times his normal hourly rate
for the hours he worked over 40 timat week. 29 U.S.C. § 207(a)(Bigueroa v.
District of Columbia Metropolitan Police Dep'633 F.3d 11291134-35 (D.C.
Cir. 2011) (“[A]n employee has carried oois burden [in an FLSA action] if he
proves that he has in fact performedork for which he was improperly
compensated.”) (quotingnderson v. Mt. Clemens Pottery.C828 U.S. 680, 687
(1946) (paraphrasing in original)).nder the FLSA, an aggrieved employee can
bring a claim against an employer onhbl of himself “and other employees
similarly situated.” 29 U.S.C. 8§ 216(b). To become a party, an employee must opt
in by giving his consent in writingld.; see alsoCastaneda 819 F.3d at 1245
(citing Hoffmann-La Roche Inc. v. Sperligp3 U.S. 165, 173 (1989)).
PostTwomblyandligbal, the Tenth Circuit has not addressed the degree of
specificity required to state a claimrf@ailure to pay ovdime wages under the
FLSA. However, courts within this cud disagree with Defendant’'s contention
that Plaintiff is required to quantify, atishstage of the proceiedjs, the number of

hours for which he and $ico-workers were ngiaid. For example, isolis v. El



Tequila LLC, No. 12-CV-588, 2013 WL 3771413 (N.D. Okla. July 17, 2013), the
Court was confronted with a complaint tladlieged: (1) the defendants’ employees
routinely worked six to seven days peeek, making their salary less than the
minimum wage in violation of the FLSA2) the defendants’ conduct violated the
FLSA because the employees routingprked more than 40 hours per week
without being paid overtime; and (3) thefendants did not require employees to
keep track of their hours and that defants did not keep records of the hours
worked by their employees, in violati@f the FLSA. The defendants moved to
dismiss the complaint under Rule 12(b)@@) failure to state a claim. After
reciting the “modified” standard of remv governing Rule 12(b)(6) motions to
dismiss announced ilwombly Igbal, and their progeny, the district court stated:

The Court finds that plaintiff hasufficiently pled his FLSA claims

under theTwombly/Igbalstandard. Determining whether a complaint

has sufficiently stated a claim is‘@ontext-specific task that requires

the reviewing court to draw on ijsidicial experience and common

sense.” ... Here, the claims asue — minimum wage, overtime, and

record-keeping violations — are straightforward and capable of being

described without referente a large body of facts.
Id. at *2. Similarly, inIn re Bank of America Wage and Hour Employment L.itig.
No. 10-MD-2138, 2010 WIL4180567 (D. Kan. 2010), ¢hdefendant moved to
dismiss the plaintiffs’ FLSA action undé&womblyandigbal on the grounds that,

inter alia, the complaint fatally omitted facts showing the named plaintiffs’

respective hourly rates of ya“when, how often, howmuch and/or at whose



direction” each named plaintiff alleggdivorked without receiving compensation;
and “when, how ofterhow much and/or at whose direction” each named plaintiff
allegedly worked and had the recordexlits eliminated or not properly recorded.
Id. at *3. The district court, in reviewing the complaint and collecting cases from
other jurisdictions, found that “numerous dsucontinue to find that dismissal of
FLSA claims is not appropriate wheretbomplaint alleges only that non-exempt
employees regularly worked methan 40 hours per workweek and that they were
not paid time-and-a-half for those overtime hould.”at *5 (citing cases).

The Court, likewise, finds that Paiff has satisfied the minimum pleading

standard to state a claim for otrere pay under the FLSA. The Amended
Complaint adequately alleges that Qgfendant is an “eployer” under the Act;
(2) Plaintiff is an “employee” under ¢hAct; (3) Defendant employed Plaintiff's
services; (4) for more than 40 hours inragée work week; and (5) Plaintiff did not
receive compensation at a rate of 1.5 titnissnormal hourly rate for the hours he
worked over 40 in that weebeeAmend. Compl., at 1, 3-6.

The Court is aware that district courtdhich have considered this question
are split; yet “[a]lthough the circuit courése in harmony on what is not required
by TwomblyandIgbal, there is no consensus on whetts must be affirmatively
pled to state a viable FLSA claim pdstromblyandIgbal.” Landers v. Quality

Commc’ns, Ing 771 F.3d 638, 642 (9th Cir. 2014). Nonetheless, given the



persuasive authority from decisions in thiscuit, as well as the Supreme Court’s
continued admonishment that, even in lighTTefomblyandIgbal, “[s]pecific facts
are not necessary; the [complaint] need dgilye the defendant fair notice of what
the ... claim is and the grounds upon which it restsitkson v. Parduss51 U.S.
89 (2007) (quotingrwombly 550 U.S. at 555), the Coumds Plaintiff has stated
a plausible claim for relief under the EA. Defendant’'s motion on this issue is
denied.
[I.  TheNMMWA

Defendant next contendlsat Oklahoma law should apply to this case since
Defendant’'s headquarters are located ita@&ma and Plaintiff performed work in
Oklahoma during his employment. Mot. at 13. At this stage of the litigation, it
would be premature to issue a ruling on ikmie, because doing so would require
what applicable precedent prohibits, whishto weigh the evidence. Moreover, at
this stage of the litigation, the recoradka the necessary factual development for
such an analysisSee Jones v. Lattime?29 F.Supp.3d 5, 10 n. 3 (D.D.C. 2014)
(finding choice of law analysis was pratare on motion to dismiss and “better
suited” for resolution at summaryudgment stage after record had been
developed);Clark Material Handling, Inc.v. Toyota Material HandlingU.S.A.,
Inc., No. 3:12-CV-510, 2012 WL 6107683t *1 (W.D.N.C. Dec. 10, 2012)

(declining to engage in choicé law analysis at motion tdismiss stage in order to



fully develop factual recordpeedmark Transp., Inc. v. MWi78 F.Supp.2d 439,
444 (S.D.N.Y. 2011) (finding choice of ladetermination is “premature on ...
motion to dismiss, since the record” lacknecessary development for the fact-
specific analysis) (collecting casedrlandson v. Hartz Mountain Corp792
F.Supp.2d 691, 699-700 (D.N.2011) (“Due to the factual inquiry that may be
necessary to properly weigh the [choklaw] Restatement factors, it can be
inappropriate or impossible for a court ¢conduct that analysis at the motion to
dismiss stage[.]”) (internal quotation rka and citations omitted). Defendant’s
motion on this issue is therefore denied.
[11. Collective Action Allegations

Lastly, Defendant moves to dismissiRtiff's class allegations. As stated
above, the FLSA permits an employeebtong an action for unpaid minimum or
overtime wages “for and in behalf ofnmself or themselves and other employees
similarly situated.” 29 U.S.C. § 216(b). It further states that “[n]Jo employee shall
be a party plaintiff to any such actiamless he gives his consent in writing to
become such a party and such consented in the court in which such action is
brought.”Id. As a result, certification under tld.SA requires: (1) that the class
be “similarly situated,” and (2) that the plaintiffs “opt in” by filing with the court

their consent to suit.



Courts generally address the “similarsituated” inquiry in a two-step
process. First, the court makes artiahi“notice stage” determination whether
plaintiffs are “similarly situated” which requires nothg more than substantial
allegations that the putative class members were together the victims of a single
decision, policy or planThiessen v. Gen. Elec. Capital Cqrp67 F.3d 1095, 1102
(10th Cir. 2001). Under the second step itaiiaat the close of discovery, the court
utilizes a stricter standard of “similgrisituated” which requires evaluation of
several factors, including (1) dispée factual and employment settings of
individual plaintiffs; (2) the various defess available to defendants which appear
to be individual to each plaintiff; and (3) fairness and procedural considerations.
Id. at 1102-03.

However, a defendant is not preclddeom bringing a preemptive motion to
deny class certificationSeeVinole v. Countrywide Home Loans, Iné671 F.3d
935, 939 (9th Cir. 2009)“Where the complaint demonstrates that a class action
cannot be maintained on the facts allegediefendant may move to strike class
allegations prior to discovery.Sanders v. Apple Inc672 F.Supp.2d 978, 990
(N.D. Cal. 2009) (citation omittedBtubbs v. McDonald’s Corp224 F.R.D. 668,

674 (D. Kan. 2004) (“Federal courts haused motions to strike to test the

viability of a class at thesarliest pleading stage dhe litigation.”) (citations

> On this issue, the Court finds no mewmful distinction between class actions
brought under Rule 23 and collectiaetions brought pursuant to § 216(b).
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omitted); see also Gen. Tel. Co. of S.W. v. FaJcdb7 U.S. 147, 160 (1982)
(“Sometimes the issues are plain enotrgim the pleadings to determine whether
the interests of the absent partieg dairly encompassed within the named
plaintiff's claim.”).

Even in light of this discretionfederal courts haveonetheless viewed
motions to strike or dismiss collectivetian allegations at the pleading stage with
disfavor. They consider such motions axtreme remedy in that they seek to
preemptively terminate the class aspectslgaa the basis of what is alleged in
the complaint, and before the plaintifas had any meaningful chance to conduct
discovery.See, e.g., Lang v. DirecTV, In&35 F.Supp.2d 421, 435 (E.D. La.
2010) (Denying motion to dismiss FLSAllsxtive action allegations as premature
“because plaintiffs haveot moved for certificatiorand had no opportunity to
develop a record.”).

Courts in this circuit and elsewherdegwever, simply address whether the
complaint has stated a plausible entitlemintelief under Rule 12(b)(6). These
courts refuse to conduct a full inquirytansuch allegations at the pleading stage;
rather, they simply evaluate the complamtetermine whether such claims create
a plausible entitlement to relief by thetative class members to survive a motion
to dismiss.SeeSmith v. Pizza Hut, IncNo. 09-cv-01632, @1 WL 2791331, at

*5 (D. Colo. July 14, 2011) (“To statan FLSA collectie action claim, a
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complaint must allege facts sufficient teeate the plausible inference that there is
a group of individuals similarly situated to Plaintiff.Qavallaro v. UMass Mem.
Health Care, Ing 971 F.Supp.2d 139, 152 (D. Mag813) (“Courts generally will
not conduct a full inquiry into collective action allegations at this stage, but
collective action claims must nonethelessate a plausible entitlement to relief by
putative class members to survive atiom to dismiss.”) (citation omitted}:lores
v. Act Event Services, InG5 F.Supp.3d 928, 934 (N.Dex. 2014) (holding that
in order to withstand a motion to dismiss collective action claims under the FLSA,
plaintiffs must give the defendant “fanotice” of the putative class) (citations
omitted).

In the Court’s view here, the disposéivssue at this juncture is whether
Plaintiff's current class definition is adedaar sufficiently defined, and whether
it is overbroad. In order tbe considered for certificatn, a proposed class must
meet certain threshold requirements thatlefined or identifiable class exists,
Pueblo of Zuni v. United State423 F.R.D. 436, 443 (D.N.M. 2007), for a class
cannot be certified where its definition is isalefinite as to prevent a court from
eventually determining whether each pivea class action participant is a proper
member.See Agne v. Papa John’s Int'l, In@86 F.R.D. 559, 566 (W.D. Wash.
2012) (“A class definitin should be ‘precise, objective and presently

ascertainable.” ... While the identity edch class member need not be known at
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the time of certification, the class definition must be ‘definite enough so that it is
administratively feasible for the court @scertain whether an individual is a
member.””) (citation omitted). Althoughlhe FLSA does not define the term
“similarly situated,” plaintiffs may survey a motion to dismise they at least
provide substantial allegatis to demonstrate that they and potential plaintiffs
were victims of a common policy or plan that violated the [Bwessen267 F.3d
at 1102.

Even applying this lenient standardaiRtiff's proposed class, presented as
“ALL INDIVIDUALS EMPLOYED BY COIL CHEM, LLC IN THE PAST 3
YEARS WHO WERE PAID A SALARY AND A JOB BONUS,” Amend.
Compl., § 12 [Doc. No. 13], is overbroahd unworkable. The class definition
includes virtually every employee who workkeal Defendant within the referenced
time period, irrespective as to whethey qualified for overtime pay or not.
Although the class could b®arrowed, Plaintiff has set forth no objective criteria
from which to do so. Individual invesagions would be nessgary, and given the
proposed time frame in Plaintiff's defirot, such task would be so daunting as to
make the class definition insufficient. &lproblems with ascertaining membership,
given Plaintiff's overly broad definitiomilitate against a finding that collective

action treatment is appropriate at this time.
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Nonetheless, the Court is not convindeintiff is or will be unable to
establish facts that would make collectaetion treatment appropriate; therefore,
he is granted leave to amend hisassl allegations. Accordingly, although
Defendant’s motion is granted on this issue, Plaintiff is granted leave to amend his
pleading.

CONCLUSION

Defendant’s Motion to Dismiss [Doc. No. 14]GRANTED IN PART and
DENIED IN PART as set forth herein. Plaintiff shall file an amended pleading
within twenty-one (21) days of this Order or seek an extension of time in which to
do so.

IT IS SO ORDERED this 8" day of December, 2016.

b, 0. Qobik

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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