Bruner v. Midland Funding LLC et al Doc. 160

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

DANIELLE BRUNER,
Plaintiff,
GseNo. CIV-16-1371-D

V.

MIDLAND FUNDING, LLC, etal.,

N = N N N N N N

Defendants.

N—r

ORDER

Before the Court is Defendants Midland Funding, LLM8lidland Credit
Management, Inc., and Encore Capital Group’s MotiorAttorney Fee$Doc. No. 158],
filed pursuant to Fed. R. Civ. P. 54(d) and 28 U.S.C93&70n Septembet, 2018 The
movants (collectively “Midland”) ask the Court targction Plaintiff’'s lead counseBrian
Ponderfor bringing a frivolous case and engagindjtigation conduct that “unreasonably
and vexatiously multiplied the proceeding$sée Mot. at 1. Mr. Ponder failed to respond
to the Motion.

In light of Midland’s serious allegations against Marfler, and the substantial
penalty soughfan order to pay39,328) the Court declined to deem the Motion confessed
under LCvR7.1(g). The Court instead ordered Rémder td'show cause not later than
October 15, 2018, why Midland’s Motion . . . should not be granted in full for the reasons
stated in the Motion."See Order to Show Cause [Doc. Ntb9] at 2 Mr. Ponder hasade

no timely response to the Order.
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Midland asserts thailr. Ponder presented an unfounded claim of identity theft
Plaintiff's behalf— as shown by the facts presented in suppomafland’s Motion for
SummaryJudgmen{Doc. No.144] and thdacts set forthn the supporting brief fothe
instant Motion &t pages 3l) —and that MrPonder engaged in bad fatbnduct during
the case as set forth in the supporting brief (at pages 5-7). The facts shiberiMotion
and he case record are undisputed, and the Court acceptastara. These facts show
that Mr. Pondereither intentionally or recklesslyisregarded his duties to the Court and
“so multiplie[d] the proceedings in [this] case unreasonably and vexatioushyh the
meaning of28 U.S.C. 81927 See Dominion Video Satellite, Inc. v. Echostar Satellite
L.L.C., 430 F.3d 1269, 1278 (10th Cir. 200&e also Braley v. Campbell, 832 F.2d 1504,

1512 (10th Cir. 1987) (en ban¢gonduct that “viewed objectively, manifests either
intentional or reckless disregard of th#orneys duties to the court” is sanctionable

Under theecircumstances, the Court finds that Mr. Ponder should begkesdnally liable

for “excess costs, expenses, and attorneys’ fees reasonably incurred because of such
conduct,”as provided by 8927.

Turning to the question @inamount to bewardedas compensatioto Midland,
the Court is not persuaded that all attorney fees incurred in defense of the case were excess
feesincurred because shnctionableonduct. Midland takes the position thigtr. Ponder
prosecuedthis lawsuitknowing it was baseles® he should have to repislydiandfor all
legal fees incurred in defending iHHowever, 81927 is not a feshifting statutenor a

means to sanction an attorney for filing a frivolous c&e.Seinert v. Winn Group, Inc.,



440 F.3d 12141224(10th Cir. 2006).Instead, 81927 liability arises fronunreasonably
prolonging meritless litigationafter the case has begun; an attorney maperly be
sanctioned under 8 192vhere he‘continued to assert bogus claims long after it would
have been reasonable and responsible to have dismissed the”cldthat 122425
(internal quotation omitted, distinguishibgeiling v. Peugot Motorsof Am., Inc., 768 F.2d
1159, 1165 (10th Cir. 1985) Section 1927 provides an “incentive for attorneys to
regularly reevaluate the merits of their claims and to avoid prolonging meritless claims
Id. at1224. The billing records submitted by Midland in support of its Motion skiwav

it improperly seeks to recover fees beginning Decerbp2016, whertounsel wadirst
engaged to defend the case.

“[S]anctions under § 1927. . are levied to compensate the victims of dilatory
practices, not as a means of punishmehtdmilton v. Boise Cascade Express 519 F.3d
1197, 1203 (10th Cir. 2008)Accordingly, tie Tenth Circuithas directedlistrict courts
imposing 8§ 192&anctions to “sufficiently express the basis for the sanctions imposed to
identify the excess costs reasonably incurred by the party to whom they will Be due.
Braley, 832 F.2d at 1513.ldeally, a district court should identify “the excess costs
providing a basis for the sanctigtise conduct leading to the sanctioasdthe reason for
the sanction.”See Hamilton, 519 F.3d at 1204 (internal quotations omitted).

The dilatory litigation conduct by MPonder of which Midland complains in its
Motion consis$ of: 1)failing to participate in preparing and filing the joint status report

and discovery plaron August 31, 2017 2) making untimely initial disclosuresn



January 24, 2018; 3)sserting spurious objectiots a deposition notice that prevented
Defendants from going forward with Plaintiff's depositiamApril 12, 2018; 4) failing to

file timely witness and exhibit listen April 23, 2018;5) seeking no discovery from
Midland and gathering no evidence to prove Plaintiff's claims against these defendants
and 6) forcing Midland to file motions for summary judgment on July 9, 2018, to obtain a
disposition of the caseSee Mot. at 5-7.

Upon examination of the time records of Midland’s attorneys, the Court is unable
to identify any excess costs incurred as a result ofPiinder’s failure to participate in
filing the joint status report dris delayin making Plaintiff's initial disclosures. The point
at which Mr.Ponder’s unreasonable conduct toward Midlaathme manifestvas when
he obstruad Defendantsplan to depose Plaintiffi April 20181 The Court finds that
theefforts of Midland’s attorneyafter tat point(which ultimatelyresulted in a disposition
of the case without Plaintiff's depositipmeflect excessfees andcoststhat Midland
incurred lecause of vexatious litigationonduct by Mr. Ponderthat multiplied the
proceelings againsMidland. This finding is based, in padn Mr. Ponder’s agreement to

dismiss another defendant who obtained discovery sanetiigst hin? At a minimum,

1 Beforethen Mr. Ponder’sdiscovery conduct toward other defendants had generated

motions to compel, court hearings, related orders, and motions to enforce those ordiensd’$/i
attorneys monitadcourt proceedings regardiidy. Ponder’s conduct in this and other cases, but
the fees for these activities were not incurred becatis. Ponder’s conduct toward Midland.

2 Beginning in January 2018, other defendants began filing motions to compeiffRtaint
respond to written discovery requests. These motions resulted in orders compstinegyi and
assessingttorney feesgainst MrPonder. A motion by Defendant Trans Union, LLC to impose
sanctions due to MPonder’'dailure to comply with a discovery ordegsulted in the dismissal of
Plaintiff's claims against it.See 3/23/180rder[Doc. N0.102]. In response to a similar motion
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Midland’sexcess fees include the activities of its attorneys from ApriRk018, when they
received Mr. Ponder’'s meritlesbjections to the noticef ®laintiff’'s deposition, through
thelast activities shown by the billing recordsdy 31, 2018, related ®Blaintiff’s failure

to respondo Midland’s notions for summary judgment. The total amount of fees and
costs incurred by Midland from Aprl0, 2018, through Julyl, 2018 as shown by
counsel’s billing records is $14,306.90.

The Court has reviewed the Affidawt Jon E. Brightmire in support of éhfee
request and the time records submitt&ek Brightmire Aff. [Doc. N0.1584]. The Court
finds that the attorneys’ hourly ratebeir time spent on particular tasks, and the billed
copying expenses amntirely reasonable. The Court further finds that the amount of
$14,306.90 is properly assessed againstRdnderbecause ohis unreasonable and
vexatious conduct toward Midland in prolonging this meritless case against it.

IT IS THERFORE ORDERED thdbefendants Midland Funding, LL®/idland
Credit Management, Inc., and Encore Capital Group’s Motion for Attorney [Bees
No. 158]is GRANTED. The Court finds that Brian Ponder violatetb87 and that he
should be required to reimburse the movantaferasonablamount of attorney feemnd

costs incurred as a result of his misconduct, in the amount of $14,306.90.

by Defendant Experian Information Solutions, Inc., Rionder consented on Plaintiff’'s behalf to
its dismissal from the case; the Court granted the motion in substantial part andetismis
Plaintiff's action against Defendant Experian Information Solutions, Inc. wélugice to refiling

See 4/19/18 Order [Doc. Nall5]. The fact that only defendants who involved the Court in
addressing MrPonder’'sdeleterious behavior obtained dismissal®ws that MrPonder presx
forward with meritless claims againgte emainingdefendantsafter he should have agreed to
dismiss them as well.



IT IS FURTHER ORDERED that Brian Ponder shall §d¢,306.90 to Defendants
Midland Funding, LLC Midland Credit Management, Incand Encore Capital Group,
jointly, by delivery of a check or other appropriate form of paymenhéar attorneys
within 30 days from the date of this Order.

IT IS SO ORDERED this*tday ofNovember 2018.

W, O Qobik

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE




