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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

KATHLEEN J. MYERS, on behalf of the )

Seventy Seven Energy Inc. Retirement )
& Savings Plan and a class of similarly )
situated participants of the Plan, )

Plaintiff,

V. Case No. CIV-17-200-D

N N N N N

ADMINISTRATIVE COMMITTEE,
SEVENTY SEVEN ENERGY, INC. )
RETIREMENT & SAVINGS PLAN;et al, )

Defendants. : )
ORDER
Currently kefore the Court are the Committee Defendants’ Motion to Dismiss
Plaintiffs Amended Class Action Complaint [Doc. Ntb] and DefendarRrincipal Trust
Company’sMotion to Dismiss [Doc. No46],! filed pursuant to Fed. R. Civ. P2(b)(6)

Both Motionsarefully briefed? Because the Motions raise overlapping issues, they are

taken up together.

1 The “Committee Defendants” are Defendant Administrative Committee of the $event
SevenEnergy, Inc. Retirement & Savings Plan, and individual committee mepibefiendants
Cary Baetz, Karl Blanchard, Christin Borden, Linda Clark, Clint Covarp ®eMarco, Lance
Haffner, and Jerome LoughbridgdbefendantDelaware Charter Guarantee & Trisvdmpany
uses its trade name.

2 The parties’ respective briefs ardaiptiff's Brief in Opposition to the Committee
Defendants’ Motion to Dismiss [Doc. N49]; Plaintiff's Brief in Opposition to Principal Trust
Company’s Motion to Dismiss [Doc. N&0]; the Committee Defendants’ Reply in Support of
Their Motion to Dismiss[Doc. No.52]; andPrincipal Trust Company’s Reply in Support of
Motion to Dismiss [Doc. No51]. The partieshave alsofiled supplemental briefs [Doc. NoS9
& 60] and nultiple notices ofsupplemental authority [Doc. Nos. 55, 61-62, 66-69, 77
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Factual and Procedural Background

Plaintiff Kathleen Myersbrings suit under th&employee Retirement Income
Security Act of 1974“ERISA”), 29 U.S.C. 81001et seq, as a participant in the Seventy
Seven Energy Inc. Retirement & Savings Plan (the “Plao®ptain equitable reliednd
damagedo which the Plan ands participants allegedlare entitled due to Defendants’
breache®f fiduciary duties. The Committee Defendants are alleged to be administrators
and fiduciaries of the Plan, and Principal Trust Comg&Psncipal”) serves athe trustee
under a directed trust agreemefta trust that holds the Plan’s asset§he Pla is a
“defined contributioh or “individual account” plan as defineby ERISA, 29 U.S.C.

§ 1002(34),established by Seventy Seven Energy Inc. (“SSB”"provide retirement
income for its employees.

SSEis a spinoff of Chesapeake Energy Corporation (“Chesapeat@ihed on
June30, 2014, from avholly-owned subsidiaryChesapeake Oilfield Operating, L.L.C.
The Plan was established on July2014,as a spinoff from the Chesapeake Energy
Corporation Savings and Incenti8eock Bonus Plarand initially wafunded by a transfer
of assés from theparentplan tat includedChesapeakeommon stock ThePlan allows
participants to defer a percentage of their employment income by making elective
contributions (401(k) contriliions),and allows SSE to match a percentageesficipants’
contributions and make discretionary contributioman employee stock ownership plan
("ESOP”) in the form of SSE common stock.

Plaintiff claims the CommitteBefendants breached fiduciary duties to the Plan and

its participants by: 1)allowing the Plan tdouy and hold Chesapeake stackthe ESOP
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because .. Chesapeake stock smot a‘qualifying employer security so“inclusion of
Chesapeake stock in the ESOP wagsea seviolation of ERISA (Am. Compl. [Doc.
No. 39] 1 108); 2)mprudently inveshg and maintainingthe investmenin Chesapeake
stock becausthey “knew or should have known that Chesapeake was not, and had never
been, a suitable and appropriate investment for the Rtarff111); 3) “failingto diversify
Plan investmentqid. 1114); and 4) failing to provide adequalisclosures “concerning
the Plan’s inveshents inChesapeaKkgid. 1 116). Plaintiff claims Principal breached its
fiduciary duties by allowing the alleged ERISA violation to ocand by imprudently
permitting the Plan tewn Chesapeake stodid. §1121-123)3 Plaintiff alleges‘[t]he
Plan should have divested itself of Chesapeake stock immediately following thefSpin
and Defendants’ failure to divesauwseda substantial portion of the losses suffered” from
a ckecline in value of the Chesapeake stodl. at 1 133.

After the original Complaint was served, the parties agreed on a case management
schedule for identification and joinder of the proper defendants, amendment of Plaintiff's
pleadingand briefingof responsive motions.In keeping with that schedulelaintiff filed
the Amended Complaint, and Defendants filed thstant Motions challenging the

sufficiency of Plaintiff's pleading to state a claim on which relief can be grantdd

3 Plaintiff also seeks to impose -fiduciary liability on all defendants for allegedly
participating in, ending, or failing to remedymy breach of duty committed by another fiduciary.
See29 U.S.C. 81105(a) This claimis derivative ofa viableclaim for some other breachSee
e.g, Gabriel v. Alaska Elec. Pension Fundr3 F.3d 945, 952 n.2 (9th C2014) Coulter v.
Morgan Stanley & Cgq 753 F.3d 361, 368 (2d Cir. 2014).
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discovery has been requested, and no motion to certify the proposed gasscgdants
alleged in the Amended Complaint has been filed.

The Committee Defendanéssert 1) the decision teetain Chesapeake stodk
the Plan is exempt from challenge because the stock is a “qualifying employer security” as
defined by ERISA; 2jf not exempfrom the diversification requiremerthe Committee
Defendants cannot be held liable for a failure to diversify begaardeipantshad many
investment options and thegcded whetheto retain Chesapeake stock in their accqunts
3) Plaintiffs factual allegations are basedmublic informationand fail to show a breach
of the duty of prudent investmeunhderFifth Third Bancorp vDudenhoefferl34 S. Ct.
2459 (201%; and 4) the alleged facts do not show a breachngfdaty of disclosure
because no general duty of disclosure exmsignaterial misrepresentation is alleged, and
no specific disclosure obligation under 29 C.F.R. § 2520.102-2 is implicated.

Principal contendgs only dutyas a directed trustee “was to follow tleasonable
directions of the Committee Defendants so long as they (A¢ri@ accordance with the
Plan, and (2hot contrary to ERISA.” SeePrincipal’'s Mot. at 1, 7 (citing 29 U.S.C.

§ 1103(a)(1)) Principal asserts that Plaintiffsadion against it musbe dismissed
because 1)thefactual allegations on which liability depends “are contradicted by the
very documents Plaintiff cites in the Amended Compla{’ at 9; 2) the Chesapeake
stock was a permissible investment under the Plan and the diteas¢cagreement,
regardless whether it was a “qualifying employer secufity’at 89); and 3)Plaintiff's
contention thaholding the Chesapeake stock in the ESOP component of the Plan violated

ERISA “is meritless for at least four reasons,” primarily because the notion “that any stock
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is ‘held’ in the ESOP component issguidedand wrongd and because “[i]t simply does
not matter where any Plan investment is ‘hdior purposes of ERISA(id. at 310, 13.
Finally, like the Committee Defendants, Principal argues that Plagtieim for breach
of the duty of prudence fails under the standard announ&ubienhoeffefor investments
in publicly traded stock based on publicly available information.
Standard of Decision

“To survive a motion to dismiss [under RUl2(b)(6)], a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its
face.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotirell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007 “A claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct allegedld. “[W]here the well-pleaded facts do
not permit the court to infer more than the possibility of misconduct, the complaint has
alleged —but it has not ‘show[n]- ‘that the pleader is entitled to relief.”ld. at 679
(quoting Fed. R. Civ. P. 8(a)(2)). Thus, in assessing plausibility, a omst first
disregard conclusory allegations and “next consider the factual allegations in [the]
complaint to determine if they plausibly suggest an entitlement to relied.”at 681.
The question to be decided is “whether the complaint sufficiently alleges facts supporting
all the elements necessary to establish an entitlement to relief under the legal theory
proposed.” Lane v. Simon495 F.3d 1182, 1186 (10th Cir. 2007) (internal quotation

omitted).



Ordinarily, “the sufficiency of a complaint must rest ¢ contents alone. Gee
v. Pachecp627 F.3d 1178, 1186 (10th Cir. 2010But there areseveral weHlestablished
exceptions: (1) documents that the complaint incorporates by reference; (2) documents
referred to in the complaint if the documents are central to the plaintiff's claim and the
parties do not dispute the documents’ authenticity, and (3) matters of which a court may
take judicial noticé Id. (internal quotations and citations omitted) (quofiedjabs, Inc.

v. Makor Issues & Rights, Ltd551U.S. 308, 322 (2007), anthcobsen v. Deseret Book
Co., 287 F.3d 936, 941 (10th Cir. 2003¢eTal v. Hogan453 F.3d 1244, 1265 n.24 (10th
Cir. 2006) see also Smith v. United Stgté61 F.3d 1090, 1098 (10th Cir. 200Pgce v.
Swerdlow 519 F.3d 1067, 1072 (10th Cir. 2008)yarado v. KOBTV, L.L.C, 493 F.3d
1210, 1215 (10th Cir. 2007) Matters subject to judicial notice and appropriate for
consideration under Rule 12(b)(6) includecart's“own files and records, as well as facts
which are a matter of public record.’'SeeTal, 453 F.3cat 1265 n.24.

In this case, Plaintiff does not attach any documents to her pleading, but she quotes
from and cits extensivelylanrelated documentthe directed trust agreement, and public
records such a&SECfilings. Consistent with the abosa@ted authorities, Defendants have
submitted copies dhe documents wittheir Motiors. Because Plaintiff does not dispute
the authenticity of these documents, the Court findsntiie ke appropriate for
consideration. See GFF Corp. v. Asso@/holesale Grocers, Inc130 F.3d 1381, 1384
85 (10th Cir. 1997) (“[1]f a plaintiff does not incorporate by reference or attach a document
to its complaint, but the document is referred to in the complaint and is central to the

plaintiff's claim, a defendant may submit an indisputably authentic copy to the court to be
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considered on a motion to dismiss.9ee alsoBrokers’ Choice of Am., Inc. v. NBC
Universal, Inc, 861 F.3d 1081, 1104 (10th Cir. 201B¥rneike v. CitiMortgage, Inc708
F.3d 1141, 1146 (10th Cir. 2013). Further, where Plaintiff misquotes or omits pertinent
portions ofthe citeddocumentsthedocuments control SeeGFF Corp, 130 F.3d at 1385
(“factual allegations that contradict. . a properly considered document are not well
pleaded facts that the court must accept as traetord Farrell Cooper Mining Co. v.
U.S. Dep't of Interioy 728 F.3d 1129, 1237 n.6 (10th Cir. 201Bgferson v. Martinez07
F.3d 1197, 1206 (10th Cir. 2018).
Plaintiff's Allegations

In addition to the fastsummarized abovP]aintiff allegeshatshe “held shares of
Chesapeake stock in her Plan accotnatth Julyl1, 2014, to the preserand thathe value
of thoseshares ha&liminished considerabfyduring this timeyesulting in a financial loss
SeeAm. Compl. 110-11. The Plan provided an individual account for each participant
and benefits based on the amount contributed to the participant’s account, together with
any income, expenses, gains, losses, or forfeitures of other accounts that could be allocated
to the participant’'s account.The Plan covexd all SSE employees that meertain
eligibility requirements. SSE employees were automatically enrolled in the Plan, initially

deferred four percent of thggay,and automatially increasedontributions in subsequent

4 Defendants have also submitted documents that are not referred to in the Amended
Complaint, such as a “Direction to Trustee” form [Doc. KH@&4] and a document providing
investmat information for Plan participants dated Janugr2016 [Doc. No459]. These
documentgamot propely be considered under Rul@(b)(6).
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years of employmenfunless they elected a different percentagdyo Chesapeake
employees were covered by the Plan.

SSE matched participahtsontributions up to a maximum percentage, and could
make discretionary contributions to participants’ accounts on an annual basis. Both types
of contributions by SSE were made in the formf@tialifying Employer Securiti€'sor
“common stock issued by temployer” —that is, SSE common stoekand constituted
the ESOP component of the Plaid. 130-31 (quoting Plan Document at 14,; Fan
Prospectus at 34 The Plan provided “22 core investment funds” in which participants
could elect to invest thegontributions, but SSE stock was not an investment option for
participants becausihis investment option is not diversified and exposes investors to a
higher risk of loss than other investment optibnsd. 1 32-33 (quotingPlan Prospectus
at 10, 14). Chesapeake common stoalso was not an investment optiond. I 93;see
Plan Prospectus at 10-14.

SSE established a trust fund to haftl distributehe Plan’s assetand appointed
Principal as the trustee. The trust agreement described Principal’'s dutpesasand, and
specified the types of financial products and investments that could be made, including
annuity contracts, money market funds, exchamgded securitiegnutual funds, and
qualifying employer securities.SeeAm. Compl. 35 (citing Trust Agreement, 85(a)).
Principal became a “directed trustee,” subject to the direction of the Committee
Defendants;unless such direction is contrary to the terms of Rlen orERISA.” Id.

1935, 45;seeTrust Agreement § .04.



When the Plan was established on IylY014, as a spinoff from Chesapeake’s
employee savings plan, it received a transfer of assets from the Chesapeake plan valued at
$196,210,229which included Chesapeake stock valued at $87,038,874 (or 44.3 percent)
See Am. Compl. 6, 36. According toPlaintiff, “[tlhe Plan’s 2014 Financial
Statements incorrectly describe tBhesapeake stock as amployer security” Id.
137> After SSE’s spinoff from Chesapeake, the two corporations were sepaute
independent, publicly-tradetbmpanies Chesapeake had no ownership interest in SSE,
andthey were not affiliates of one anothe€hesapeakeas notanemployer ofany Plan
participants.

Plaintiff alleges that Chesapeake stock was historically risky and volatile and it
“experienced precisely the volatility that might be expected durindptioposed] Class
Period.” SeeAm. Compl. 148. Specifically,the nature of Chesapeake’s businessil
and gas production, the fluctuation of oil and gas prices, the volatility of energy markets,
andChesapeake’s financial condition combined to make Chesapeake stock a particularly
risky investmenthat “was not a suitable option for the investment of retirement assets”

when it received the Chesapeake stock on JuR014. Id. 157. Furtherincreasing the

> Although Plaintiff cites “Financial Statements” throughtiue Amended Complaint,
she does not identify the documents to which she refBresfendantssubmitfor consideration
annual financial reportied with the Securities and Exchange Commisgkorm 11K) and the
Internal Revenue Servigeorm5500) SeeComm. Defs.’ Mot., Exs. 1, & 7 [Doc. Nos. 452,
456 and 458]; Principal’s Mot., Ex4 [Doc. No. 465]. In her response brief@Jaintiff refersto
these exhibgwithout clarifying which ones provide the basisherclaims the spot cites in the
Amended Complaint do not appear toDiefendants’ exhibits It appears, howevethat both
types of reports contain sometbé materiabn whichPlaintiff reliesfor her “employer security”
allegation As discussethfra, Defendants contend the allegation is a legal conclusion based on
Plaintiff's misreadhg of thedocuments.



riskiness of Chesapeake stattking2014 and 2015 wassharpdrop inshare price, energy
marketpredictions offurtherdecline in oil andyas pricesandcorporatedebt levels that
allegedly caused financial analysts to label Chesapeake as a stock for “energy risk-takers”
in 2015 andas“an unprecedented mess” in 2016&d. 115863, 69-77. The market price
of Chesapeake stock fell from $29 per share in July 2014 to $7 per share in October 2015,
and has remained IQwosing “approximately 80% of its value.”ld. 1158, 71, 77.

Plaintiff complains that “[tlhe Committee Defendants ignored these risks and failed
to take any action that a prudent fiduciary would have taken to stop the massive losses that
Plan participants were suffering due to Chesapeake’'sdhasy share price”ifl. 164),
particularly “given the Plan’s massive, ovedgncentrated holding of Chesapeake stock”
(id. 165)and the ESOP’s investment in SSE stdmc@usé&SE wasn the same industry
and its succeswas “directlydependent on Chesapedke Id. 166° Instead, Plaintiff
alleges the amount of Chesapeake stock held by the Plan increased “throughout 2014 and
2015” due to additional purchasedd. 167, 83, 85 Plaintiff acknowledges that the
Chesapeake stock held by the Plan at the end of 2014 was a lesser perceatstagsait

(then “comprising more than 30% percafitthe Plan’s asséfs but she attributethis

6 Not stated by Plaintiff, SSEought bankruptcy protection in Jup@16 ancgthrough a
Chapterll reorganizatiorganceled it®utstandingstock. See In re Seventy Seven Energy, Inc.
Case N016-11410 Pet. (D. Del. Juné, 2016; Tom Hals QOilfield ServiceFirm Seventy Seven
Energy Files for Bankruptcy Reuters (June 7, 2016), https://www.reuters.com/article/
seventyseveiankruptcy-idUSL1IN18Z1K[ see alsoKaty Stech,Judge Clears Seventy Seven
Energy to Leave Bankruptcyall St. J (July 13, 2016) https://www.wsj.com/articles/judge
clearsseventysevenrenergyto-leavebankruptcy-1468435109.
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change to participants’ add contributionsto other investmenoptiors and thelower
market value of Chesapeake stockl. | 84.

Discussion
A. Was Chesapeake Stock a “Qualifyig Employer Security” Under ERISA?

Plaintiff and the Committee Defendants strongly disagree on the answer to this
guestion but reither side presentsiacaselavdirectlyon point” While the Motions were
pending, the Committee Defendants provided notice of one district court decision that has
addressed the issue and rejected their positi®ee Schweitzezx rel. Phillips 66 Sav.
Planv.Inv. Comm, 312 F. Supp. 3d 60&.D. Tex. 2018)appeal filed No. 18-20379 (5th
Cir. Junel2, 2018) (oral argument held Mardl, 2019). InSchweitzerthe court held
that after a corporate spincffwherea subsidiary of ConocoPhilligSorporation beaae
a separatand independemribompany, Phillips 6€ompany, Inc—-stock ofConocoPhillips
that was transferred tan employee savings plan establishi@g Phillips 66 no longer
gualified as arfemployer securit,” even though the stockas attributable t@mployee-
participants’accounts in their formetConocoPhillips) ESOP.See SchweitzeB12 F.

Supp. 3d at 611-12, 617-18The court relied primarily on the language of the glan.

” Principal talkes no position on this issuedthough itcontendsPlaintiff's argument is
wrong—because the directed trust agreement permitted the Plan to hold the Chedapkdke s
exchange traded security) @ stock could properly be received ithe Plan’strustfund from
theChesapeake plan. Princigelserts thahe controlling documents refute Plaintiff’'s contention
that the Chesapeake stock was held in the ESOP component of the Plan, as difcaissed

8 The court also found support in an IRS private letter rulivag Plaintif citesin this
case. SeePl.’s Resp. Comm. Defs.” Mot. at® Privateletter rulings “may be cited as evidence
of administrative interpretation.”True Oil Co. v. Comm;r170 F.3d 1294, 1302 (10th Cir. 1999)
(internal quotation omitted).But the Tenth Circuit has determindaey are“inappropriatefor
judicial notice” See Am. Stores Co. v. Comni70 F.3d 1267, 1270 (10th Cir999; accord
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Under ERISA,“[t]lhe term‘employer security mears a security issued by an
employer of employees covered by the plan, or by an affiliate of such emplogee29
U.S.C. 81107(d)(1)° Stock issued by a former employer with no relationship to
employees covered by the planadeparate, spuoH corporation—does not appear tit
that definition. The Committee Defendants contend the focus of the phrase “issued by an
employer” should be the date on which the stock was issued arnlladtesapeake stock
was issued at a time when Plan participants were employed by Chesajssseaomm.
Defs.” Mot. at 10. Plaintiff contends this argument is contrary to “ERISA’s plain words”
becausehe statutory definition dfemployer” speaks in present terms of a “persating
directly as an employer, or indirectly in the interest of an employer, in relation to an
employee benefit plan.” SeePl.’s Resp. Comm. Defs.” Mot. at 8 (citing 29 U.S.C.

§ 1002(5)).

Upon consideration, the Court is not persuadedhey@ommittee Dieendants’
argumentthat the status of the Chesapeake stock hinges on the da&suef The
argument assumeébat the stock held by the Chesapegian was Bwly issued when it
was contributed toemployeeparticipants’ accounts, rather than receivecatransfer of
corporatestock or an acquisition of previously issugdck. Otherwise, there would be

no way of knowing whether employgarticipants in the Chesapeake plan were in fact

Tomlinson v. El Paso Cors53 F.3d 1281, 1296 (10th Cir. 2011). Further, the rulings are issued
by thelRS under its authority tenforcethe Internal Revenue CodeSee26 C.F.R. § 7805(a).

9 A “qualifying employer security” i$¢an employer securitwhich is— (A) stock, (B) a
markeable obligation . . . , or (C) an interest in a publicly traded partnership (asddéfine
section7704(b) of the Internal Revenue Code of 1986) ....” 29 U.S.C. § 1107(d)(5).
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employed by Chesapeake at the time the stock was issued. More irtpoitan
argument is made without any reference to principles of statutory construction, which begin
and end with “the plain language of the statute” if “the statute’s language is clear” and the
result is not “an absurd application of the lawSee Levorn v. Octapharma Plasma,

Inc., 828 F.3d 1227, 1236 (10th Cir. 2016)The Courtfinds that the Committee
Defendants’ argumenequiresa strainedunworkable reading of the statutory definition

of “employer security.”

Further the Plarrelated documents détify only SSE stock as‘employer
securities.” The Plan documeritself expressly definge theterm “qualifying employer
securities” to mean “common stock issued by the Employeth “Employer” defined as
“the Primary Employeror SSE. SeeComm. Defs.” Mot., Ex2 [Doc. No0.45-3] and
Principal’s Mot., Ex.1 [Doc. No.46-2] (hereafter, Plart), § 1.02 at 9, 14° The Plan
documentdesignates qualifying employer securities as the Eg@#on ofthe Plan. Id.

8 402(a). Similarly, thePlan’ssummary plan description and prospectus make clear that
all matching and discretionary contributions to the ESOP (that is, employer securities)
would be made in the form of SSE stockeeComm. Defs.” Mot., Ex. 4 [Doc. No. 45-5]

and Principal’s Mot., Ex. 5 [Doc. No. 46-@jereaftey“SPD”) at 27;Comm. Defs.” Mot.,

Ex. 3 [Doc. No.45-4] (hereafter, Prospectuy at 14, 30. These provisions reinforce the

10 “Employer” also includes any successor corporation that assumes theiobdigdithe

Plan or “any Predecessor Employer that maintained this Pleh.at 9. Chesapeakeay have
beena “Predecessor Employerd( at 13), but tare is no indication Chesapeake maintained “this
Plan” which was effective Julyl, 2014. SeePlan, Intro. at 1.
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view thatthe shares of Chesapeake stock transferred to the Plan were not “employer
securities” after the spinoff.

As argued by Defendanthe consequence of a finding that Chesapeake stock is not
a “qualifying employer secuty” under ERISA is that fiduciaries of the Plan lose an
exemption from the duty to diversifyprovided by 29U.S.C. 81104(a)(2). See
Dudenhoeffer 134 S. Ct. at 2463 (“ESOP fiduciaries are subject to the same duty of
prudence that applies to ERISA fiduciaries in general, except that they need not diversify
the fund’s assets”). Without the exemption, Plaintiff must still sufficiently allege that the
Committee Defendants breached the duty to diveraiig that Principal failed a duty to
correctthe breachin order to state glausibleclaim against them The question of
whether Plaintiff has sufficiently plead a failure-to-diversifyclaim with regard to the
Chesapeake stoack addressenhfra.

Under Plaintiff’'s view, whether Chesapeake stock is an “employer security” also
affects her claim that Defendants violated ERISA by holding Chesapeake stock in the
ESOP component of the Plan. Defendants contend this claim is based on a misreading of
the Plan documentand is meaninglesbecause all assets of the Plan were held in a single
fund and tlere was n@eparate accoudesignatecs an‘ESOP fund.” Plaintiff argues,
as alleged ilmer Amended Complaint, that “Chesapeake stock was held in the Plan’s ESOP
component” based on the “Plan’s 2014 Financial Statements at p.11 and at Sklhedule
Line 4i.” SeeAm. Compl. 137, Pl.’'s Resp. Comm. Defs.” Mot. at 5 (citing Am. Compl.

1 89, which cites “Plan’s 2014 Financial Statements at p.11").
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Of the two financial reports filed by the Plan for the year endirggBber31, 2014
only the IRS Form 5500 [Doc. No. 46-5] contains any informatioa page 11 regarding
theChesapeake stodither than the value ofeélinvestment The auditor’'s reporttached
to the Form 5500 staten page 11 under “Note hat, like SSE common stock, “the
Chesapeake common stock transferred to the Plan during thefS@rconsidered non
participantdirected for this disclosure.”SeeForm 5500 at 36 (ECF page numbering).
This same statement appears in note 5 on page 14 of thidiB§C See~orm 11K [Doc.
No. 452] at 17 (ECF page numbering)Each of the reports contaa Scheduldd, Line 4i
list of assets thanhdicatesthe Chesapeake common staglis not participandirected.
SeeForm 5500 at 40 (ECF pagembering); Forni1-K at 21-22 (ECF page numbering).
From these materials, the Court finds Plaintiff's allegation that the Chesapeake/asock
in the “ESOP component” of the Plsrunsupported by the materials on which she réties
Further, the Couffinds that Plaintiff's allegation conflicts with the controlling Rlan
related materials ThePlan document expressly stathat the ESOP component of the
Plan“means that part of the assets of the Trust Fund that are designated to be held primarily
or exclusively in Qualifying Employer Securities,” which was a defined term, discussed
supra SeePlan 8102 at 15. The Plan document dictated that the Plan would consist of
two components: 1) a ndd8SOP component made up of “contributions that are invested

in funds other than company stock;” and 2) an ESOP component made up of “contributions

11 A statement that the Chesapeake stock was not particdpanted accurately reflects
the fact that it was not an investment option for participants to seleatn alist noting te
Chesapeake stock as an employer sec(Faym 5500 at 43 (ECF numbering)) doex support
a conclusion that the stock was part of the Plan’s ESOP.
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invested in company stock” and “intended to primarily invest in common stock of the
Employer.” Id., Intro.at1l. The Plarprovidedan express “ESOBesignatiofifor “[t]he

portion of the Plan that consists of Participants’ Accounts holding Qualified Employer
Securities . . . and is designed to invest primarily in Qualified Employer Securitids.”
84.02(a). The ESOP was not to be held in a separate fund: “All shares of Qualified
Employer Securities held under the Plan will be held in the Trust Fund in the name of the
Trustee or the nominee of the Trustdd. As discussedupra both the summary plan
description and prospectus made cléwt the ESOP would consist of matching and
discretionary contributions made in the form of SSE stock.

Based on the express language of the-Rétated documents, Plaintiff’'s allegation
that Defendants violated ERISA by holding Chesapeake Stock, or allowing it to be held,
in the ESOP component of the Plan is unfoundétierefore, although the Court sides
with Plaintiff on the question of whether the Chesapeake stock was an employer security,
the Court finds that the Amended Complaint fails to state a plausible claim that the
Committee Defendants breached a fiduciary duty by engaging peraséviolation of
ERISA.” SeeAm. Compl. 7108.

B. Has Plaintiff Alleged a Breach of the Duty to Diversify?

Plaintiff's duty-to-diversiy claim rests on the fact thtte transfer of Chesapeake
stock from theemployees’ former EOP to theSSEPIlan resulted in an asgandin which
over 40percent ofits value consisted of a singgtock investment. SeeAm. Compl.

19 80,114. Plaintiff claims the resultin@laninvestment “was oveconcentrated in one

company whose share price was extremely volatile” and given this “excessive holding in
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Chesapeake stock and [SSE]'s dependence on Chesagehltee acknowledged risks
associatedwith a lack of diversification, a prudent fiduciary would have sold the
Chesapeake stock at the time of the frto properly diversify the Plan’s assetsld.
118081 (emphasis omitted) Plaintiff further claims “the Committee Defendants instead
allowed the Plan to acquire even more Chesapeake stock in 2014” and 1201%.83,

85, 114 Plaintiff acknowledges the percentage of the Plan’s asset value attributable to
Chesapeake stock deagdover time(reaching 30% by “the end of 2014”), buétthange
allegedly vas due tgparticipants’ contributiongn other investmestand the declining
value of Chesapeake staekher than any action taken by the Committee Defenddits
1984-85. Plaintiff notes the Plan’s holding in Chesapeake stock “was greater than the
total of [the] Plan’s next five largest holdingsId. § 84 (emphasis omitted).

Plaintiff's arguments regarding the diversification issue basedin part,on an
unfounded view ofhe acquisition of Chesapeake stock as an investment decision made by
the Committee DefendantsAll Planrelated documents and financial statemenske
clear hat thePlaris holding of Chesapeake common stock came through a transfer of assets
in the spiff from the Chesapeake plarPlaintiff's real complainis thatthe Committee
Defendantsshould havedivesed [the Plah of Chesapeake stock immediately following
the spin-off and avoet any [later] purchase of Chesapeake stockd. § 133.

The Committee Defendants’ position (apart friimaalleged exemption) is that
duty to diversify looks ah dan’s investments as a whole, rather than a single investment,
and thatthe Plan’s holdings of Chesapeake stock “were attributable to the participants’

individual decisions to retain the Chesapeake stocRéeComm. Defs.’ Mot. at 1%citing
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Young v. Gen. Motors Inv. Mgmt. Cqr325 F. App’x 31, 33 (2d Cir. 2000% They
argue that “[m]uchof this stock was held by participants as a result of Chesapeake’s
voluntary employer contributions to the [Chesapeake plan] in Chesapeaké stdck
The corollaryof this argument, however, is that some of the Chesapeake stock held by the
Plan did notome frompast Chesapeake contributions.

Plaintiff alleges, and thielan’sfinancial reports support the allegation, thatRien
continued to acquire mor€hesapeake stock after the spinoffhe Plan’s Formi1lK
filings for both 2014[{Doc. No0.45-2] ard 2015 [Doc. No45-6] reflect in Schedule H,
Line 4j that additional purchases of Chesapeake stock occuiflds,it appears the Plan
continued to invest in Chesapeake stock even though participants were not allowed to
choose this investmentThe legalauthoritieson which Defendants rely to argue that the

lack of diversification watheparticipants’ choicelonot address the situation presentéd.

12 In support of the Motion, the Committee Defendants atsutendtheir conduct is

protected by 804(c) of ERISA because amysses were due to participants’ direction of their
individual accounts. SeeComm. Defs.” Mot. at 16. However, in reply to Plaintiffs’ argument
that 8404(c) provides an affirmative defense and should not be considered und&p@(é),
the CommittedDefendants say that consideration of the#08(c) defense is unnecessargee
Comm. Defs.” Reply Br. at 5 n.1. Therefore, the Court does not consider it.

13 1t may bethe Plan’sadditional purchases were the result of dividegidvestments.
The Court notes that the Plan alledyarticipants to elect whatould be done with cash dividends
of qualified employer securitiemnd, in the absence of an election, the participant was deemed to
have elected reinvestmenSeePlan, 84.02(f)(3). The Court has determined Chesapeake stock
was nota qualified employer secuyit Further, @enif the Committee Defendants’ viewere
acceptedthe Plan required that participants be given an opporttmigvise theielectiors. Id.
The Amended Complaint and the record are silent regarding any elebtmgete made.
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Principal argues that it had no duty as a directed trustee to ensure that the Plan’s
holdings wee diversifed.!* In making this argument, Principal does not deny it was a
fiduciary but, instead, focuses on the limited role of a directed trustee under ERISA, which
requiresonly that the trustee comply wittroperdirections of a plan’s named fiduciary.
See29 U.S.C. 81103(a)(1). Further, the directed trust agreement in this case expressly
provided that Principal “is not responsible for any aspect of the Plan’s administeattbn
“is not responsible for choosing, recommending, or investigating investimer@se
Principal’s Mot., Ex2 [Doc. No0.46-3], §.04. Plaintiff’'s claim that Principal should have
taken action talivestthe Plan of Chesapeake st@aid prevent additional investment seeks
to hold Principal liable for breach of a putative duty that Principal did not dwkere a
directed trustee’s limited role “does not encompass the activities alleged as a breach of
fiduciary duty,” the complaint fails to state a viable clairfBee Renfro v. Unisys Corp
671 F.3d 314, 323 (3d Cir. 2011)Jnder Plaintiff'sallegations anthe circumstances of
this case, the Amended Complaint fails to state a breach of fiduciary duty against Principal
based on a failure to diversify assets of the Plan.

C. Has Plaintiff Alleged a Breach of the Duty of Prudene?
Both the Committee Defendants and Principal persuasively argue that Plaintiff has

failed to allegea duty-of-prudee claim under thédudenhoeffesstandard applicable to

14 Principal advances this argument even though it takes the position that the Second
Amended Complaint does not assert a fathordiversify claim against it. SeePrincipal’s Reply
Br. at 4, 9. Giving Plaintiff the benefit of any doubt, the Court elects to consslargument.
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claims involving publicly traded securitiesid publicly available informatio®®> Under
this standard, “allegations that a fiduciary should have recognized from publicly available
information alone that the market was cw@rundervaluing the stock are implausible as a
general rule, at least in the absence of special circumstanEasiénhoeffer134 S. Ct.
at 2471. Becaus€‘a fiduciary usually is not imprudent to assume that a major stock
market provides the best estimate of the value of the stocks tradetaplaintiff must
“point[ ] to a special circumstance affecting the reliability of the market price as an
unbiased assessment of the security’s value in light of all public informibwould
make reliance on the market’s valuation imprudent’ at 247.-72 (internal quotatios
and citations omitted).

Plaintiff neitheralleges any special circumstance in her Amended Complaint, nor

argues that th®udenhoeffestandard is satisfied. Slhasteadseems to argue thateth

15 The Committee Defendants also argue that the decision rezjuwePlan participants
to divest of Chesapeake stock should be assessed unDedénrehoeffestandard for claimased
on afiduciary’s access tanside information. SeeComm. Defs.” Mot. at 19 (*‘a plaintiff must
plausibly allege an alternative action that a prudent fiduciary in the same circumstances would
not have viewed as more likely to harm the fund than to help(gtiptingDudenhoeffer134 S.
Ct. at 2472) (alteration by Defendants). In reply to Plaintiff's argumenhéralutyof-prudence
claim is not based on inside information, the Committee Defendants cddtetehhoeffes
“more harm than good” standard is not reserved for such circumstagest.omm. Defs.’ Reply
Br. at 67. This argument is not supported by any citation of legal authority, and ignores the
express limitation oDudenhoeffeand @sedollowing it. SeeAmgen Inc. v. Harris136 S. Ct.
758, 759 (2016)see alsoSingh v. RadioShack Caorp882 F.3d 137, 145 (5th Cir. 2018)
(Dudenhoeffer‘establishes different standards for dafyprudence claims based on public
information and insider information, respectively.”) (footnote omitted). Thedatd protect
againstthe “potential for conflict” encountered by ESOP fiduciaries who must also gomihl
securities laws. SeeDudenhoeffer134 S. Ct. at 2469, 244/3; Amgen 136 S. Ct. at 7580.
TheCourt therefore rejects the Committee Defendants’ argumentfasnitled and unpersuasive.
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standard does not apgdecausder imprudent investment claim is not base@malleged
over-valuation of the Chesapeake stock but, instead, an unacceptable degre® of risk.

The Court addressed this same issu&arnandt v. SandRidge Energy, InCase
No. CIV-15-834D, 2017 WL 3219490 (W.D. Okla. July 28, 2017), and rejected Plaintiff's
position Relying onRinehart v. Lehman Brothers Holdings, In817 F.3d 56, 66 (2d
Cir. 2016), and the weight déderal authority, the Court concluded that the standard
announced inDudenhoefferapplies equally to riskased and va@ibasedclaims.
Gernandf2017 WL 3219490 at *40. The Court adheres to tltanclusionn this case
Therefore, theCourt finds that Plaintiff has failed to state a plausible claim that Defendants
breach their duty of prudence.

D. Has Plaintiff Alleged a Breach of the Duty of Disclosure?

Plaintiff claims the Committee Defendants breached general duties of disclosure
because the Plan documentsspecifically, the summgr plan description and the
prospectus -did not inform participant®f the alleged fact that the ESOP would ol
Chesapeake stockSeeAm. Compl. 188 90. To support this claim, Plaintiff points to
the fact that the prospectus did not list Chesapeake stock as an investment option or provide
historical information for it. I1d. 19 92-93. Plaintiff focuseson these same allegatiomms

her briefs, relying on an alleged general dutypt#En fiduciaries to disclose material

16 In support of her prudent investment claim, Plaintiff also argues that Defendants

breached a different duty, thentinuing day to monitor investmentand remove imprudent ones
SeePl.’s Resp. Comm. Defs.” Mot. at Z1 (citingTibble v. Edison Int;l135 S. Ct. 18231828
(2015) and other casedpl.’s Resp. Principal’s Mot. d5-16 (same) The Amended Complaint
does not ssert aclaimthat Defendants breached this distinct duty.
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information SeePl.’s Resp. Comm. Defs.” Mot. at 22-24Jnder the Court’s ruling that
the Chesapeake stock was not part of the ESOP component of the Plan noam&8®P
fund, Plaintiff's allegations fail to state a breach of any general duty of discfgsure.

E. Has Plaintiff Alleged a Breach of Co-Fiduciary Duty?

Plaintiff includes in the Amended Complaint conclusory allegations #fat
Defendants are liable as-fiduciaries under 8105(a) because each of thenmowingly
participated in, enabled, or failed to remedy another fiduciary’s breach obdsiéyg on
thePlan’s improper investment in Chesapeake stothis claim is derivative of a viable
claim for some other breachSee e.g, Gabriel v. Alaska Elec. Pension Fyndr3 F.3d
945, 952 n.2 (9th Cir. 2014 oulter v. Morgan Stanley & Cor53 F.3d 361, 368 (2d Cir.
2014). The Court has found that the Amended Complamniy states a plausible claim
that the Committee Defendants breached a duty to diversify the Plan’s assets by failing to
take any action regarding the holding of Chesapeake stock. The question presented is
whether Plaintiff has stated any claim against Prindipail would supporto-fiduciary
liability for this alleged breach by the Committee Defendants.

The only theory of cdiduciary liability of Principal argued in Plaintiff's brief in
opposition to dismissal is that Principal “enabled the Committee Defendants’ fiduciary
breaches” by “not ensuring the instructions it received were prop8eéPl.’s Resp.
Principal’'s Mot. at 24. However, Plaintiff does not identify any improper instructions that

the Committee Defendants gave Principal. Just the opposite, Plaintiff alleges that the

17 The Committee Defendants point out that the Tenth Circuit has yet to recogrize suc
duty. Seelensen v. Solvay Chems.,.|r625 F.3d 641, 658-59 (10th Cir. 2010).
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Committee Defendants faddo take any actior that is, to givePrincipalany instructions
— that would have reducdbe unreasonable risk to plan participants from the Plan’s large
holding of Chesapeake stocklThe Court therefore finds that Plaintiff has failed to state a
plausible claim of co-fiduciary liability against Principal.
Conclusion

For these reasons, the Court finds that the Amended Complaint fails to state any
plausible ERISA claim against the directed trustee, Principal, and fails to state any
plausible ERISA claim against the Committee Defendants except a claim that they
breached a fiduciary duty to diversify the Plan’s investments.

IT IS THEREFORE ORDERED that the Committee Defendants’ Motion to Dismiss
[Doc. No.45]is GRANTED in part and DENIED in part, and Principal Trust Company’s
Motion to Dismiss [Doc. No. 465 GRANTED 18

IT IS SO ORDERED this Z2 day of March2019.

0. Qubik

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE

18 Because Plaintiff has not moved to further amend her pleading pursuant to Fed. R. Civ.
P. 15(a)(2) and LCvR15.1, and because the scheduling order to be entered will set a deadline f
motions to amend, the Court declines to consider at this point wHettlegr amendment of
Plaintiff's deficient pleading should be allowed.
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