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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

JAMES JARWIN, an individual, )
Plaintiff,
V.

Case No. CIV17-351-M

DIXIE ELECTRIC, LLC, a limited liability
company,

N— N /N /N ;N /N

Defendant.
ORDER

Before the Court is Defendant Dixie Electric, LLC’s Motion to TransferuéegfiledApril
4, 2017. On April 26, 2017, plaintiff responded, and on May 3, 2017, defendant replied. Based on
the parties’ submissions, the Court makesletermination.
I. Background

Plaintiff began his employment with defendant on or about March 2014. On or about
February 2016, plaintiff was promotedRegional Manager/Sales Representativgch included
an increase in salary and a vehicle allovear@n March 17, 2@, plaintiff signed and emailed
defendant an Employment Agreement, which set forth details of plaintiff igoas aRegional
Manager/Sales RepresentatiVle Employment Agreement was never signed kepresentative
of defendant;however, defendant paid plaintiff a $25,000.00 signing bonus, pursaghe
agreementand plaintiff commenced his duties as Regional Manager/Sales Representative

On December 2, 2016, plaintiff submitted his letter of resignation to defendant, which
made his resignatioeffective December 31, 261Upon plaintiff's resignation, defendant sent a
letter to plaintiff notifying him that $5,769.60 was withheld from plaintiff's fipaycheck, as well

as an additional $2,340.90 was withheld for fuel reimbursement. Further, defendant dnforme
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plaintiff that it demanded $16,889.50, the remaining portion of the signing bonus to be réturned.
Plaintiff now alleges the following causes of action against defendant: ¢lRratery judgment;
(2) unjust enrichment; (3) defamation; and (4) unpaid wages.

Defendant now moves this Court for an Order transferring this mattes tinited States
District Court in the Western District of Texas, pursuant to the feselection clause withithe
Employment Agreement betweerapitiff and defendant. Plaintiff contends that the Employment
Agreement is not valid because a represemdiiv defendant never signéde Employment
Agreementand,therefore, the forurselection clause is unenforceable. Further, plaintiff asserts
that even if the Court finds the Employment Agreement valid, this matter should not Hertreds
becausdhe forumselection clase was permissivanot mandatoryDefendant contends that a
signature was not required ots part to execute the Employment Agresh particularly
consideringt performed pursuant to the Employment Agreement. Deferfididhércontendshat
the forum-selection clause was mandatoand plaintiff has not presented any extraordinary
circumstances that would defeat the enforceability of the faelection clause.

1. Discussion

A. Validity of the Employment Agreement

“[O] neof the elements generally required to create an enforceable contfaptasution

and delivery of the contract with an intent that it become mutual and binding on both.’parties

! Pursuant to the Employment Agreement, plaintiff was required to work continuously for
defendant for one year, otherwise plaintiff would have to forfeit the signing bonus r@edtag
repay the signing bonus back to defendant no later than 30 days aftéff’gléermination of
employment with defendanSeeEmployment Agreement § 2(b), attached as Exhibit o
defendant’s Mot. to Transfer.

2 For the reasons set forth in this Order, the Cdeterminesthat the Employment
Agreement is enforceable gnitherefore, the Court bases its analysistioa validity of the
Employment Agreement ohexas law.



Baylor Univ. v. SonnichseB21 S.W.3d 632, 635 (Tex. 20Q€)ting Angelou v. African Overseas
Union, 33 S.W.3d 269, 278 (Tex.Applouston [14th Dist.] 2000, no pet.finternal citations
omitted).“Evidence of mutual assent in written contracts generally consist wétsiges ofthe
parties and delivery with the intent to bintd” However, the Texas Supreme Court has recognized
that where the contract does not expressly require a signature for executiasf, dasignature
does not automatically invalidate a contre&eeMid—Continent Cas. Co. v. Global Enercom
Mgmt., Inc.,323 S.W.3d 151, 157 (Te010)(“There is no language in the policies requiring
both parties to sign the insured contract and there was no evidencea#asingsue of the parties’
intent to require that all parties to the subcontract sign it as a condition gmededthe
subcontract’s validity.”)see also Mailing and Shipping SysNeopost USA, Inc. d/b/a Hasler
937 F.Supp.2d 879, 886 (W.D. Tex. 20{3)h[e] letter[] constitutes a written manifestation of
mutual assent under Texas law, even though it lacks Plaintiff's sigiature.

Having carefully reviewed the partiesubmissions, the Court finds that the Employment
Agreement is valid. Specifically, plaintiff, the party tryitaginvalidate the contract, delivered the
Employment Agreement back to defendant via email stating: “[a]ttached igjtiee sdpy of iy
Employmentagreement. Thank you again for the opportunity and the support moving forward as
we expand Dixie Electric’s regional apging area into new markets.” Email from plaintiff to
defendantegarding the&Employment Agreement, attached as Exhibit £0 defendant’s Mot. to
Transfer. In turn, in its brief, defendant contends that it promopddintiff to Regional
Managerfales Repesentative, compensated plaintiff at the contracted rate, allowed plaintiff to
have access to its confidential information and delivered to plaintiff the contingeimgsbonus
Seadefendant’s reply at 5 (citing 11-1Q of Exhibit 1, Declaration of David Czarnecki in Support

of Defendant’s Motion to Transfer Venue, attached to defendant’s Mot. to TrafgferCourt
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finds that despitelefendant’s signature lacking from the Employment Agreement, a condition
precedent not expressly found in the Employment Agreement, the partietines@etions
indicated a mutual agreement that the Employment Agreement would be binding on tiesh par
Therefore, the Court finds that the Employrm&greement was fully executed by both parties and,
therefore, enforceable.

B. ForumSelection Clause

i. Mandatory vs. Permissive ForuBelection Clause

“Mandatory forum selection clauses contain clear language showing tisaligtion is
appropriateonly in the designated forumHancock v. Am. Tel. & Tel. Co., In804 F. Supp. 2d
1196, 1201 (W.D. Okla. 2011) (internal quotations omitted) (qudting V Scientific Co. v.
Bayerische Motoren Werke Aktiengesellscigdlfg F.3d 494, 498 (10th Cir. 2002)Permissive
forum selection clauses, in contrast, . . . authorize jurisdiction in a designated bortudo not
prohibit litigation elsewhere.Td. (internal quotations omitted) (quotirigxcell, Inc. v Sterling
Boiler & Mech., Inc, 106 F.3d 318, 321 (10th Cir. 1997)).

Plaintiff contends that the foruselection clause within the Employment Agreement is
permissive, and that he only consented to personal jurisdiction in Texas, but did not wagNe his r
to litigate a dispute related to the Employment Agreement in Oklahoma. Defendat# tsgehe
forum-selection clause in the Employment Agreement is mandaadythat the parties agreed
that any claims related to the Employment Agreement or arising out of the 'partsyment
relatiorship could only be brought in Texas.

Having carefully reviewed the parties’ submissions, the Court finds thatothetf
selection clause within the Employment Agreement is mandakbeyforumselection clause in

the Employment Agreement states as follows:



DIXIE and EMPLOYEE consent to the exclusive jurisdiction of the

state and federal courts located in Midland, Midland County, Texas

as well as to the jurisdiction of all courts of which an appeal may be

taken from such courts, for the purpose of any suit, action or other

proceeding arising out of, or in connection with, this Agreement or

that otherwise arise out of EMPLOYEE’s employment relationship

with DIXIE.
Employment Agreement 8§ 10(d), attached as Exhibit #h defendant’'s Mot. to Transferhe
Court finds that the language in the forgmlection clause is clear and explicit as to the jurisdiction
in which the partiesntended all legal disputes arising from the Employment Agreement to be
litigated.Particularly, the Court finds that the parties’ use efldnguage “exclusive jurisdiction”
in the Employment Agreementandates that this matter be litigated in either the state or federal
courts located in Midland, TexasSee K & V Sci. Cp314 F.3d at 50Q°'Applying the majority
rule, . . , we have littletrouble concluding that the forum selection clause at issue is permissive.
In particular, the clause refers only to jurisdiction, and does so kexduasive terms (e.g., there

is no use of the termexclusive,’‘sole, or ‘only’).”).

ii. Enforcemenbf the ForumSelection Clause

In Atlantic Marine Construction Company. v. U. S. District Court for the Western District
of Texas, et. 31134 S.Ct. 568 (2013), tf8upremeCourt recognized thata forumselection clause
may be enforced by a motion to transfer under [28 U.§@404(a). . ., which provides that
“[flor the convenience of parties and witnesses, in the interest of justiceriet distirt may
transfer any civil action to any othdistrict or division where it might have been brought or to
any district or division to which all parties have consefitedl. at 575 (citing 28 U.S.C. 8
1404(a)). Further, the Court held that “[w]hen a defendant files such a motion . . .ch clistti

should transfer the case unless extraordinary circumstances unreldtedcomvenience of the



parties clearly disfavor a transfetd. In determining ifthose unusual circumstances exibe
Court engages in the following analysis:

First, the plaintiff's choice of forum merits no weight.
Rather, as the party defying the forselection clause, the plaintiff
bears the burden of establishing that transfer to the forum for which
the parties bargained is unwarranted.

* * * * *

Second, a coumvaluating a defendant® 1404(a) motion
to transferbased on a foruraelection clause should not consider
arguments about the parties’ private interests. When parties agree to
a forumselection clause, they waive the right to challenge the
preselected fmm as inconvenient or less convenient for themselves
or their witnesses, or for their pursuit of the litigation. A court
accordingly must deem the privategerest factors to weigh entirely
in favor of the preselected forum. . . . [W]hatever inconveniémee
parties would suffer by being forced to litigate in the contractual
forum as they agreed to do was clearly foreseeable at the time of
contracting.

[A] district court may consider arguments about public
interest factors only. . . . Because thosediacwill rarely defeat a
transfer motion, the practical result is that forasetection clauses
should control except in unusual cases.

* * * * *

Third, when a party bound by a forum selectatause flouts
its contractual obligation and files suit & different forum, a §
1404(a) transfer of venue will not carry with it the original venue’s
choiceof-law-rules a factor that in some circumstances may affect
public-interest consideratiors.

3 The Court finds that the third factor in determining if the forsgtection clause should
be enforced is not applicable in this instarigdlaxon Cov. Stentor Elec. Mfg. C813 U.S. 487
(1941), the Court found that “[a] federal court sitting in diversity ordinarily nolisi¥ the choice
of-law rules of the State in which it sit@tlantic Maring 586 S.Ct. at 582 (citinijlaxonat 494-
496). While the Court does recognize an exception tdtaeon rule, “to prevent defendants,
properly subjected to suit the transferor State, from invoking § 1404(a) to gain the benefits of
the laws of another jurisdictionid. (internal citations and quotations otad), the Court found
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Id. at 581-582 (internal citations and quotations omitted).

Plaintiff contends that if the forwselection clause is construed as mandatory, enforcement
of the clause would be unreasonable, unjust and contrary to public interest. Spe@faiatiff
contends that the Midland, Texas venue is unreasonable béaetssgiving rise to this matter, as
well as evidence and witnesses are primarily in Oklahoma. Plaimtiffer contends that his
defamation claim is beyond the scope offEngploymentAgreementOklahoma has a significant
interest in adjudicating his atutory wage and labor claim, and transfer is unnecessary since
defendant has already filed a lawsuit in the Western District of Texas. @etecwhtends that
plaintiff has failed to show that this instant matter is one of the rare and ucasealwherthe
forum-selection clause should not be enforced. Specifically, defendant contends that, pursuant to
the forumselection clause, Texas law governs all claims arisuigpfthe parties’ employment
relationship;therefore, the public interest facts favor adjudication in Texas, and further, judicia
economy weigh in favor of transfer to prevent duplication of issues and inconsistent decisions in
two separate courts.

Having carefully reviewed the parties’ submissions, the Court finds that the pubkest
factors all weigh in favor of this matter being transferred to the Western District xésTe
Specifically,the Court finds that all of plaintiff's claims against defendant in this action were
potentially foreseeabl® plaintiff prior to him signing the Employment Agreemesmiddo not
present any unusual circumstance that would defeat a § 1404(a) transfer premisechdatargn

forum-selection clauseAs such,the Court findsthatthe parties’ agreemeno litigate disputed

that “the policies motivating [its] exception to tKéaxonrule for 8 1404(a) transferbowever,
does not support an extension to cases where a defendant’s motion is premised on enforcement
a valid forumselection clausel[,]id., as is the case in this instant matter.
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claims arising out of th&mployment Agreement in a Midland, Texas forum should not be
disturbed.
1. Conclusion

Accordingly, for the reasons set forth above, the Court SRADefendant Dixie Electric,
LLC’s Motion to Transfer Venue [docket no. 6] and TRANSFERS this matter to the Utdted S

District Court for the Western Distriof Texas.

IT ISSO ORDERED this23rd day of June, 2017.

VICKI MILES-La
UNITED STATES DISTRICT JUDGE




