Green v. Norman City of Doc. 70

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

ROBERT FOREST GREEN, SR., )
Plaintiff,
Case No. CIV-17-510-D

V.

CITY OF NORMAN, OKLAHOMA,

Nt N N N N N

Defendant. )

ORDER

Before the Court for consideration dPéaintiff's Motion in Limine [Doc. No. 42]
and Defendant’s Motion in Limine [Doc. No. 51], which are fully briefed and at issue.

Plaintiff claimsthat Defendant terminated his-8§6ar employment in its utilities
department in violation of the Age Discrimination in Employment Act (ADEA), 29 U.S.C.
§ 101et seq The factual and procedural background of the appearsn the Order of
Augustl5, 2018 [Doc. No33], denying summary judgment, awill not be repeated here
Both parties seek pretrial rulings on the admissibility of certain evidence that may be
offered at the jury trial set on ti@urt’'s January, 2019 trial docket. Upon consideratio

of the issues raised by the Motions, the Court makes the following determinations.

1 Eachparty filed a responsbrief [Doc. Nos. 54& 56]. No reply briefs were filed
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A. Plaintiff’s Motion in Limine

Plaintiff seeks to excludeine exhibits that Defendamitends to offer at triad
Someof these exhibits raise similar issues and are taken up together.

1. Atwoods Surveillance Video

Plaintiff's supervisor, John McCarreflaw Plaintiff ad aco-worker atan Atwoods
store in Norman, Oklahoma, during work hours on Febridar2014 Defendant obtained
a copy of a video recording that shows Plaintiff entering and exiting the store on that date.
Defendant represents that the video formed part of its investigation into alleged misconduct
by Plaintiff (andaco-worker) and was included in the materials considered by the decision
maker, Kenneth Komiske.

Plaintiff objects to the exhibit omultiple grounds including authentication
(Rule 901), hearsay (Rules 801-803), relevance (Rules 401 and 402), and undue prejudice
(Rule 403.2 In argument, however, Plaintiff urges only the hearsay and aithion

objections, andssumes the video is relevant if it was part of the decisiaking process.

2 Plaintiff bases his Motion on the Final Pretrial Report [Doc.48)which was submitted
by the deadline for trial submissions; Plaintiff challengegxbits and one witness listed by
Defendant. Defendant has made no response to Plaintiff’'s Mottbrregpect to five exhibits
and the witness. From Defendant’s silence and its failure to offeswport for these exhibits
and witness, the Court assumes Defendant concedes the Motion or has elected not to use this
evidence. Either way, the Court finds this part of Plaintiff's Motion should be granted.

The Court does not view the collective bargaining agreement (CBA) governingffa
employment as a contested exhibit because, although he purports to object tosssoadthe
CBA is listed in Fnal Pretrial Report by both parties (Pl.’s Ex. 18, Def.’s Bxand the parties
agree that parts of the CBA are relevant and admissfaeP|.’s Mot atl; Def.’s Resp. Br. at-2.
The Court is confident that counsel can, through reasonably coopegéftivts, reach a mutual
agreement regarding an appropriate CBA exhibit to be used at trial.

3 All citations to rules mean the Federal Rules of Evidence.
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SeePl’s Mot. at 23. Plaintiff contends Bfendantshould be required tonake “a
preliminary showing of admissibility” as provided by Rule 104.

In response, Defendant addresses only the relevabjection. Defendardsserts
thatthe exhibit show: a)Plaintiff entered and exited the store at certain times (18 minutes
apart, although hdéas said it was abathroom break b) Defendantinvestigated and
corroborated MrMcCarrell’'s observatiorandc) a depiction ofthe facts as they appeared
to the person making the decision” dischargePlaintiff. SeeDef.’s Resp. Br. [Doc.
No.56] at2-3. This argument makes Defendant's intended use of the viddeaunn
Defendant seems to assert both thailit use theexhibitto provecertainfactsshownby
the video(particularly,time stamps showing how long Plaintiff was in the store)that
it will use the videsimplyto document basis for Mr. Komiskes decision.

The firstpotentialuse would be evidence to prothe truth ofthe matter asserted,
and would constitute hearsaypder Rule 80(). Defendant’s failure to explain how it
proposes to authenticate or establish a hearsay exception prevents this use of the video.
The second proposede would bevidence oMr. Komiske’s belief of a matter regardless
of its actualtruth, and would not constitute hearsaySee e.g, Denison v. Swaco
Geolograph Cq 941 F.2d 1416, 1423 (10th Cir. 1991) (document showiisy savings
“was not hearsay because it was not offered to prove the truth of its contents, but to show

[employers] motivation during the reduction in force”Also, giventhis limiteduse ofthe

4 Because the parties refer teetexhibitas a surveillance video, the Court assuihées
the type of recordingoften made by businesses for security purposekwever, Defendant
presents no facts that would bring the video within the exception for business records.
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exhibit, an employee of Defendant with personal knowledge of how it was obtained could
identify the video as one provided by Atwoods at Defendant’s request, assuming that is
what happenedlf authenticated in this way and offered for fimsited purposethe Court

finds that the surveillance video is admissible, provided Defendant submits an appropriate
limiting instructionthat explaingts narrow evidentiarypurposeto the jury. Therefore,
subject to this condition, Plaintiff's Motion regarding the Atwoods video is denied.

2. PowerPoint Presentation

Plaintiff's discipline for alleged misconduct was the subjeca pfe-termination
hearing for which Defendant created a PowerPoint presentation to explain its position.
Plaintiff objects to admission of theowerPoint at trial on grounds of authentication,
hearsay, and “confusion of the issues, unfair prejudice,” citing Rule 868P|.’'s Mot
at3. Plaintiff contendsthe PowerPoint “contains a collection of double hearsay,
arguments, and opinion” and “the jury might mistakenly beli@yedpresented the results
of an independent investigation and opinions from some neutratphitg.” Id. at 4.
Defendant contends the PowerPoint was “included in the facts as they appeared to
Mr. Komiske” and “is admissible for the same reas@asshe Atwoods surveillance video.
SeeDef.’s Resp. Br. at 3.

The Court again agrees with Defendant, provided the PowerPoint exhibit is properly
identified and its limited evidentiary purpose is made clear. Although it comes in a
different form, this exhibit is not unlike an internal document that might be prepared by an
employee’s supervisor to explain a recommendation for discipline of the employee to a

higherdevel supervisor who wouldecde the matterSeee.g, Mill er v. Jefferson Cty. Bd.
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of Cty. Comrns, No. 16CV-2445JWL, 2018 WL 1116673, *2, *& (D. Kan. Mar. 1,
2018) (memorandum prepared by county employee’s manager stating reasons for
termination and presented to county commissioners for approval of decision was not
hearsay and was relevant to show decision was not pretextual). Reasonableajurors
understandhat the PowerPointasprepared aan informational tool an@rovideda basis
for Mr. Komiske’s belief regarding Plaintiff (if withesses so testify); jurors are unlikely to
view it asfindingsof factor a matter of actual truthlThe Court finds that Plaintiff has not
shown the PowerPoint’s probative value “is substantially outweighed by a danger of .
unfair prejudice [or] confusing the issues,” @xuired forthe exclusion of relevant
evidence under Rule 403. Therefore, Plaintiff's Motion regarding the PowerPoint
presentation is denied.

3. Audio Recordings of Pre-Disciplinary Meetings

Plaintiff objects tothe admission of audio recordings that were madaisfpre-
termination hearing®n the groundshat statements of persons other than himself are
hearsay and the recordings are not fallygible SeePl.’s Mot at4. Plaintiffrelies on
United States v. Mcintyre836 F.2d 467, 4690 (10th Cir. 1987)wherethe court of
appeals discussdtie procedure for determining the admissibility of partially inaudible
tape recordingsDefendant responds only by arguing that each audio tape recording “is a
recitation of the facts athey appeared to the person making the decision at issue” and
“other than the attorneys, each person present at théejpnénation] meeting is listed as

a witness by Plaintiff or Defendant3eeDef.’s Resp. Br. at 3, 4.



The Court finds Defendant’s argument to be nonresponsive to the concerns raised
by Plaintiffs Motion. First, Defendant does not addressphmary objection raisedby
Plaintiff regarding the quality of the recordings or the audibility of the statements captured
by the recording Little would be gaineftom listening to partially inaudible recordings
of meetings that were attended by trial withesses who will testify about what ocourred
what was discussed during the meetings.

Further if the exhibits will be offered to show the truth of staémtsin the audio
recordings, Defendant does not suggest any hearsay exception that would permit the
admission of statements by persons other than Plaintifétead, Defendant makes a rote
response that the exhibits show facts as they appeared to the decisionmakemigke®
However, Mr.Komiske is not listed as an attendee of the meetiklggesshe listened to
the audio recordings before making tieemination decisionthe content of the audio
recordings wasnot known to him at the time. Defendant does not represent that
Mr. Komiske listened to these recordings. Thus, the Court finds that Defendant has failed
to show they will be offered for a non-hearsay purpose.

For these reasons, the Court finds that Plaintiff's Motion to prohibit Defendant from

using the audio recordings during its case in chief should be granted.

5> The fact that the persons who attended the hearings are listed as triadesitrifesue,
may make the recordings proper impeachment evidence under Rule 613(b)}rmarsay for
rehabilitation of a witness under Rule 801(d)(1)(B). But it would rfecatheir inadmissibility
as hearsay.

® Defendant makes this same response regarding all exhibits except two dscanaent
audio recordings of posérmination hearingsSeeDef.’s Resp. Br. at 3, 4, 5, 6.
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4. Reprimands

Plaintiff objects to two documents that Defendant intends to offer as evidence of an
oral reprimand of Plaintiff dated\ugustl10, 2012, and a written reprimand issued
August23, 2012. Plaintiff contends one document is inaccurate in that the written
reprimand was withdrawn, and use of the documents would be improper under the
collective bargaining agreemerfivhich imposes a time limit for consideration of
reprimands for disciplinary purposes). Plaintiff argues #uhitting these documents
would be “unfairlyprejudidgal and inherently confusing and misleadinqderRule 403
and that they constitute “improper character eviden&&é&Pl.’s Mot at 5, 6.

Defendant contendse reprimands did not form a basis for Plaintiff's termination
and will not be offered to support the decision, but will be offerdg torebut Plaintiff’'s
testimony thahe was engaging in the same conduct that a prior supervisappaalved.
Defendant contends the reprimands show Plaintiff had been previously been warned about
the alleged misconduct.

On the present record, the Court lacks sufficient information to evaluate the parties’
arguments, particularly Plaintiff's contenticthat the reprimands constitute character
evidence under Ruk04(a)! Also, the Court finds that the Rul®3 balancingequired
by the parties’ argumentshould be performed in the context of the trial evidence.

Therefore Plaintiff's Motion regardinghe 2012 reprimands tenied, but Defendant is

" Plaintiff has provided copies of the documents (Def.’s Ex. 11) with his Mo8egPl.’s
Mot., Ex.2 [Doc. No.42-2]. Inthese documents, two supervisors (only one of whom is mentioned
in Defendant’s response) cite Plaintiff for failing to follow operating places and directives.

-



directed to advis®laintiff and the Court before offering the exhibit at trial so Plaintiff's
objections can be resolved outside the presence of the jury.

5. Sewer Line Vides

As part of Defendant’s investigation into whethH#&aintiff was performing the
activities recorded on his work logs, Defendant created video recordings that allegedly
“show the condition of a sewer line after Plaintiff claimsweeshedit and after it was
washedby another 8wer LineMaintenance crew SeeDef.’s Resp. Br. at 5 Plaintiff
objects to the admission of these recordings, primarily on the ground of h&arsay.
Although Defendars description of the videos suggests an intention to use tinshow
the truth of the mattelasserted (the condition of the sewees before and after washing),
Defendant represents that it intends to use them only as a badis Kimiske’s belief of
matters shown by the video#. offered for this limited purpose, the Court finds that the
sewer line videos are admissible, subject to an appropriate limiting instruction that explains
their narrow evidentiary purpose to the jury. Therefore, on this condition, Plaintiff's
Motion regarding the sewer line videos is denied.

6. Audio Recording of OESC Hearing

Plaintiff objects on hearsay grountisthe admission of an audio recording of an

administrative hearing conducted before the Oklahoma Employment Security Commission

8 While preserving objections on grounds of authentication and relevance listed in the

Final Pretrial Report, Plaintiff argues only that Defendant should be rddoir@uthenticate the
videos and show their relevance as matters on which Defendant relied to dedideipline. See

Pl.’s Mot. at 67. Based on the representations of counsel in Defendant’s response brief, the Court
assume these preconditions to admissibility can be met.
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(OESC) regarding hislaim for unemployment benefitsDefendantesponds in a similar
manner as itlid regarding other audio recordings, arguing only that the witnesses who
testified at the OESC hearing are also trial withesgexordingly, the Court finds that
Defendant has failed to show the audio recording of the OESC heaaidinissible as part
of its case in chiet’ Therefore, Plaintiff's Motion regarding the OESC recording is
granted.

7. Audio Recordings Regarding Another Employee

Plaintiff objects on grounds of hearsay and relevance to the admission of audio
recordings of a préermination hearing ar@hOESC hearingegardinganother employee
Bill Fox. Defendant makes the same arguments as it did regarding the recordings of
Plaintiff's pre-termination and OESC hearing3eeDef.’s Resp. Br. at 6-7. For the same
reasons (lack of a non-hearsay purpose), the Court finds that Plaintiff's Motion to exclude
the audio recordings of MEox’s hearings from Defendant’s case in chief should be
granted.
B. Defendant’s Motionin Limine

Plaintiff's termination was the subject of an arbitration and an EEOC clizeige

both resulted irrulings favorablgo Plaintiff. Defendantobjects to the admission tie

% As with the other audio recordings, Plaintiff also suggests the Court simakie a
preliminary determination whether the recording is sufficiently audibleetadmissible, but he
does not represent that any part of the OESC recording is inaudible.

10 1n addition to possible uses of the recording to test the credibility ofssiéssee supra

note 5, the fact that the hearing involved sworn testimony would allow witness$esiaids to be
used as prior inconsistent statements as permitted by8Ri{d)(1)(A).
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EEOC'’s Determinatiorand the asitrators Opinion and Avard on grounds of relevance
under Rules 401 and 402, and undue prejudice under Rule 403.

1. EEOC’s Determination

The EEOC investigated Plaintiff's charge of discrimination and issued a written
decisiondated Augus8, 2016 finding “reasonable caugkat [Plaintiff] was terminated
based on lsiage (52 at the time).” SeePl.’'s Resp. Def.’s Mot. Summ. J., Ek.[Doc.

No. 28-1](hereatfter, “Determination”]. Defendant asséntsithe EEOC’Determination

“Is irrelevant, contains inadmissible hearsay, and lacks trustworthiness” and “its probativ
value is substantially outweighed by the danger of unfair prejudi&=éDef.’s Mot.

at2, 4.

Althoughnot entirelyclear, Defendant’shearsay argumeseemdo bethat EEOC
decisionsare inherently unreliable andck sufficient trustwortinessto be treatedas
public record under RuleB03(8)!! SeeDef.’s Mot. at 23. Defendant ignoresase law
applying this hearsay exception to EEOC findin§ee, e.g., Chandler v. Roudebut?h
U.S. 840, 88 n.39 (1976)(administrative findingdor “an employment discrimination
claim may, of course, be admitted as evidémtérial, citing Fed. R. Evid. 803(8)agccord
Cervantes v. Walart Stores, Ing 1 F. App’x 762, 7656 (10th Cir. 2001 unpublished)
see alsoluffa v. Flight Servs. & Sydinc.,, 644 F. App’x 853, 8o n.3 (10th Cir. 2016)

(unpublished) (assuming EEOC determination “qualifies as a public recbiat)v. W.

1 The hearsay exception for public records applies to “[a] recosthtement of a public
office if: “(A) it sets out . . . (iii) in a civil case . . ., factual findings from galey authorized
investigation; and (B) the opponent does not show that the source of information or other
circumstances indicate a lack ofigtworthiness SeeFed. R. Evid. 803(8) (emphasis added).
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Prod. Co, 988 F.2d 1050, 10538 (10th Cir. 1993) (state EEO “agency repate
admissible under Fed.R.Evid. 803(8)(C) if they are prepared pursuant to authority granted
to the agency by law and are trustwgt)h accord White v. Okla552 F. App’x 840, 848

(10th Cir. 2014)? Instead of viewing EEOQea®mnable cause determinations as
unreliable, the Tenth Circuit has stated that they “can be highly probative of the ultimate
issues involved.”Cervantes1 F. App’x at 765.

In this case, the Court finds that Defendant has not carried its burden to show a lack
of trustworthiness in the EEOC’s Determination that would disqualify it from being treated
as a public recordDefendantmerelypoints toonepart of theDetermination as unreliable
afinding that Plaintiff and his cavorker were following customary practeapproved by
a supervisor when they engaged in conduct that Defendant targeted for discipline.
Defendant contends this statement is inconsistent with certain evidence, but it is unclear
whether that evidence was presented to the EEOC during its investigation. Plaintiff
contends the evidence was not before the EEOE&fidant hasnot disputd this
contention. Therefore, the Court finds that EEOC’s Determin&iadmissible under the
public records exception to the hearsay rule.

As to Defendant’s Rule 403 objection, the rule in this cinsuibatdistrict “courts
havediscretion in deciding whether to admit EEOC determinations into evidembaf

v. Int'l Paper Co, 656 F.2d 553, 563 (10th Cir. 198agcord Tuffa644 F. App’x at 855

12 Unpublished opinions cited pursuant to Fed. R. App. P. 32.1 and 10th Cir. R. 32.1(A).
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White 552 F. App’x at 848see alsdCervantesl F. App’xat 765(“a district court hs
discretion whether to admit an EEOC probable cause determination”at tiédhere the
determination merely summarizes the partiegdenceand reaches a conclusion, one
might reasonably question the probative value of the exhibit anditBndalue is
substantially outweighed by a likelihood that the jury would misunderstaadsonable-
cause finding or give undue deference to the EEOC’s expertise in discrimination matters.
Seege.g, Denny v. Hutchinson Sales Cqrp49 F.2d 816, 822 (10th Cir. 1981) (affirming
exclusion of agency probabtause finding under Ruk03) see alsdHall, 988 F.2dat

1058 (affirming exclusion of agency rmause finding because “all the evidentiary matter
before thdagency]could be presented to the jlrgnd ‘theonly purpose to be served by
admitting into evidence th@gency]report would be to suggest to the jury that it should
reach the same conclusion”) (internal quotation omitted). In this case, the EEOC's
Determination consisiof a brief twepage summaryfdhe EEOC chargdacts shown by
evidence submitted duririge investigationand conclusory findingofage discrimination

but no race discriminatioar retaliation Thus, the Determinatiorappears tdave little
probative value.

However, Plaintiffasserts that the probative value of the EEOC’s Determination is
not limited to the agency’s finding of probalalgediscrimination. Plaintiff contends “the
EEOC determination contains noomulative evidence and independent relevance for
which there is not [sic] evidentiary alternativeSeePl.’s Resp. Br. at 8. As one example,
Plaintiff pointsto a statemerin the Determination that Defendant confirmed to the EEOC

“that other employees had not been treated in this manner,” referring to [rvage
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investigators and using GPS tracking to monitor Plaintiff’'s activities (Determination at 1),
but Defendanhas later taken a different positioBeeDef.’'s Reply Br. Supp. Mot. Summ.
J. [Doc. No.29] at 4 & Ex. 20 [Doc. No0.29-2] (providing testimony that Defendant’s
police department investigated and used GPS tracking to determine misconduct by parking
enforcement officer). Plaintiff also points to the EEOC's finding that he anBd#r:were
never notified or warned that they may have been violating any of [Defendant’s] policies
prior to their immediate suspension” (Determination)aaslshowing that Defendant did
not provide the EEOC with any evidence of prior discipline, which is inconsistent with
Defendant’s proposed evidence in this case of prior reprimaRtEntiff argues that the
EEOC’s Determination thus provides “evidence of admissions, shifting positions and
inconsistent explanations,” which provides proof of pretext and lack of credib8ige
Pl.’s Resp. Br. at 10.

At this point, Plaintiff's contentiastand unrefutednd are supported by the case
record Therefore, acepting Plaintiff’srepresentatianregardinghe likely trialevidence,
the Court finds that the EEOC Determination should be admitiefendant’s Motion
regarding the EEOC’s Determination is denied.

2. Arbitrator’'s Opinion and Award

In accordance with the collective bargaining agreement, the union initiated an
arbitration whena grievance regarding Plaintiff’'s terminatiowas unsuccessful in
obtaining relief After a hearing, the arbitrator found that Plaintiff had been wrongly
discharged and ordered reinstatement with back pay and restoration of other.benefits

Defendant sought judicial review of the arbitration awdingé state courtase emains
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pending onappeal See Am. Fed’'n of State, Cty. & Mun. Emps., Local 2875 v. City of
Norman No. 114,640 0Order(Okla. Civ. App. Septl6, 2016)(affirming district court’s
order vacating award but remamngl with directions to remit matter to arbitrator for
decision regarding progressive disciplinegrt. grantedMar. 27, 2017).

Defendant asserts the arbitrator’s decision “is wholly irrelevant” because it has been
vacated. SeeDef.’s Mot. at 4. This assertion is inaccurdtes questiorof whetherthe
arbitrator’'s awardhould be confirmed atacatechas not reached a final dispositiorthe
state court litigation. Like its objection to the EEOC’s Determination, Defendant also
asserts tharbitrator’s opiniorfis unreliable” because the arbitrator ignored orsstated
certain evidenceSedd. at 45. The Court understands this assertion to raise an objection
based on the public records exception to the hearsaySeke supranote 11. As with the
EEOC'’s Determination, the Court finds that Defendant has not carried its burden to show
a lack of trustworthiness in the arbitrator’'s opinion that would disqualify it from being
treated as a public record.

Finally, Defendant asserts that any “probative value [of the arbitrator’s opision]
outweighed by the risk of unfair prejudiceld. at 4. Plaintiff admits “the arbitrator did
not purport to decide any issues of age discriminati@e&Pl.’s Resp. Br. at 12But he
argues that “the arbitrator did decide whether there was sufficient cause for termination”
and thathe arbitrator’s finding on this issue “is obviously relevant since it goes directly to

the employer’s explanation/pretext prongs ofMeDonnell Douglasanalysis.” Id.*3

13 In his argument, Plaintiff includes state law authority regarding the dodiiissue

preclusion and suggests the arbitrator’s findings may be given preclusiee See idat 13-14.
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After reviewing the arbitrator's Opinion and Award [Doc. NeB] and considering
the parties’ arguments and pertinent legal authorities, the Court finds little, if any, probative
value in the opinion anthat itsvalue is substantially outweighed bhydanger of unfair
prejudice. Neither party acknowledges Supreme Court precedent holding that an “arbitral
decision may be admitted as evidence [in an employment discrimination case] and
accorded such weight as the court deems appropriateXxander v. GardneDenver Co,
415 U.S. 36, 60 (1974). Although the Courtdlexanderadopted no standards to govern
the trial court’s discretion, it offered the following guidance:
Relevant factors include the existence of provisions in the collective
bargaining agreement that conform substantially with Title VII, the degree
of procedural fairness in the arbitral forum, adequacy of the record with
respect to the issue of discrimination, and the special competence of
particular arbitrators. Where an arbitral determination gives full
consideration to an employeeTitle VII rights, a court may properly accord
it great weight. This is especially true where the issue is solely one of fact,
specifically addressed by the parties and decided by the arbitrator on the basis
of an adequate record.But courts should evethe mindful [sic] that
Congress, in enacting Title VII, thought it necessary to provide a judicial
forum for the ultimate resolution of discriminatory employment clailhs
the duty of courts to assure the full availability of this forum.
Id. at60n.21. Corsideration of thestactorsin this case leads the Court to comgdfirst
that as acknowledged by Plaintifthe arbitrator's opinion says nothing about the

possibility that Defendant’s conduct was motivated by age discrimination. On the other

Plaintiff provides no authority for the proposition that the arbitrator’s findomgsibor law issues
(even if viewed as final) should control any issues to be decided by the joiyy ADEA case.
Therefore, the Court finds this argument presents no issue for decisiany &vent, the Court
notes that the Tent@ircuit has held that “no preclusive or waiver effect should have been given
to the prior arbitral decision” under a collective bargaining agreement ireradiatployment
discrimination case under Tit\édl. SeeMathews v. Denver Newspaper Agency L&D F.3d
1199, 1201, 1208 (10th Cir. 2011).
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hand, there is a reabssibility that the jury would be swayed by the arbitrator’s opinion
regarding the fairness or adequacy of Defendant's deemsaking processand the
wisdom of its termination decision. These are impraasiderationgor the jury in
determining the issues of pretext and age discrimination that will be presented for decision
attrial. Therefore, the Court finds that the arbitrator's Opinion and Award should not be
admitted into evidence, even though it will necessarily be referred to during the parties’
arguments and presentation of relevant evidéhdeénus, Defendant’s Motion on this issue
is granted.
Conclusion

In summary, the Court rules on the issues presented by the parties’ Motions in

Limine as follows:

e Plaintiffs Motion regardinguncontested evidence and issues (Defendant’s
Exhibits No. 16-20 and Witness Mark Braley) is granted;

e Subject to the conditions stated in this Order, Plaintiff’'s Motion to exclude the
Atwoods surveillance video is denied;

e Plaintiff’s Motion to exclude the PowerPoint presentation is denied;
¢ Plaintiff’'s Motion to prohibit Defendant fromresentingaudio recordings of his
pretermination meetingthe OESC hearing, and Mfox’s hearings during its

case in chief is granted;

e Subject to the conditions stated in this Order, Plaintiff's Motion to exclude
evidence of prior reprimands is denied;

14 Plaintiff argues, for example, that the fact he received an arbitral award isntelev
Defendans affirmative defense of failure to mitigate damages. Defendant does not reqgteest
Motion that all references tbe award be excludeils asks only that Plaintiff's proposed evidence
(here, Exhibit No. 11) should not be admitted.
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e Subject to the conditions stated in this Order, Plaintiff’'s Motion to exclude the
sewer line videos is denied;

e Defendant’'s Motion to exclude the EEOC’s Determination is denied; and

e Defendant’s Motion to exclude the Arbitrator’'s Opinion and Award is granted.

IT IS THEREFORE ORDERED that Plaintiff's Motion in LimifBoc. No. 42] is
GRANTED in part and DENIED in parand Defendant’s Motion in Limine [Doc. NB1]
is GRANTED in part and DENIED in part, as set forth herein.

IT IS SO ORDERED this 26day ofDecember2018.

R O Qopik

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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